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IMPORTANT NOTE

All practitioners please carefully 
read the comments below, 
together with the draft Master 

Policy for the coming insurance year 
(which runs from 1 July 2016 to 
30 June 2017). The draft policy can 
be found on p 3. There are some 
changes in the new policy, which may 
affect the way in which you run your 
practice and/or that may necessitate 
your buying insurance cover for 
specific areas of your practice. (The 
2015/2016 policy can be found on 
the AIIF website at www.aiif.co.za.)

In re-drafting the policy, the Attorneys 
Insurance Indemnity Fund NPC (AIIF) 
has been guided by three factors: 
the interests of the profession, 
the interests of the public and the 
sustainability of the company.

Our aim was to re-draft the policy in 
the plainest and clearest language 
possible, to make it more accessible 
to all. We have also changed the 
construction of the policy for the 
same reason.

The amount of cover and standard 
excesses/deductibles remain the 
same as in the previous year.

What are the 
noteworthy changes?

Ø Only legal services in respect of 
South African law will be indemnified. 
Work done in respect of the law of 
another jurisdiction will only be 
indemnified if the person doing such 
work has been admitted to practice in 
that jurisdiction. – see definition XX.

Ø The additional penalty excess/
deductible, for failing to use or 
comply with Prescription Alert in Road 
Accident Fund matters, increases 

from 15% to 20% of the applicable 
excess/deductible. – see clause 12 a) 
and Schedule B, column A. 

An additional penalty of 20% will also 
be applied to the excess/deductible 
in matters where documents are 
“witnessed” without the signature 
having actually been witnessed or 
where a false representation has 
been made in a certificate – see 
clauses 13 and 20 and Schedule B, 
columns A and B.

Ø The following have now been 
expressly excluded from cover:

 Liability arising out of cybercrime 
– clause 16 o) (also see definition IX);

 Liability arising out of the misap-
propriation or unauthorised borrow-
ing of money or property belonging 
to client or a third party, wheth-
er held in trust or otherwise – see 
clause 16 b). 

 Liability which should have been 
insured under another policy – see 
clause 16 c);

 Liability arising out of the inten-
tional giving of an unqualified and 

Thomas Harban, 
Editor

A NOTE FROM THE EDITOR

Welcome to the second 
edition of the Bulletin for 
2017. 

We are fast approaching the middle 
of the year and, with that, the roll 
out of a new AIIF insurance year. 
The AIIF insurance scheme year runs 
from 1 July of each year to 30 June 
of the following year. Please keep a 
look out for the new Master Policy 
which will be published in a special 
edition of the Bulletin on 1 July 2017. 
It is rather concerning to note that 
there are still many practitioners 
who do not read the Bulletin or any 
of the other AIIF publications and 
thus claim to have no knowledge of 
policy changes, as and when made at 
the beginning of each insurance year. 
In one instance, a practitioner has 
even tried to argue that the policy 
was not gazetted and he sought, 
unsuccessfully, to challenge the 
repudiation of a claim on that basis. 
The duty lies with practitioners 
to familiarise themselves with the 
contents of the AIIF Master Policy (on 
the professional indemnity (PI) side 
of the business) and the terms and 
conditions applicable to the granting 
of bonds of security to executors. 

Prior to the implementation of 
the changes to the professional 
indemnity policy on 1 July 2016, 
the AIIF had spent almost a year 
publicising the impending changes 
through various media and forums. 
The changes to the terms and 
conditions under which bonds of 
security are issued were similarly 
publicised. A report by the AIIF, sent 
to the four statutory law societies 
in 2015 for circulation to their 
members, included an update on the 
pending policy changes. In the last 
four years, we have also attended 
some of the law society AGM’s 
and addressed the practitioners in 
attendance with regards to problem 

claim areas and the changes 
to the AIIF policies. Attorneys 
are thus encouraged to read all 
communication sent out by their 
law societies, the Attorneys Fidelity 
Fund (the Fund) and the AIIF.

Since the beginning of this year we 
have addressed practitioners who 
have attended the Risk Management 
and Insurance module (Module 2) 
of the Practice Management and 
Training (PMT) programme offered 
by LEAD in various centres around 
the country. On the one hand, it 
is always exciting to address new 
practitioners on the respective 
roles and functions of the Fund 
and the AIIF, alerting them of the 
potential risks faced in practice and 
suggesting measures that could be 
implemented in their respective 
practices in order to mitigate 
against these risks. However, 
on the other hand, it is rather 
concerning that many practitioners 
still have little or no appreciation 
of the importance of implementing 
risk management measures in 
their practices. Very few of the 
practitioners attending the PMT 
courses showed even a basic 
knowledge of the Attorneys Act 
53 of 1979 and the Legal Practice 
Act 28 of 2014. One would expect 
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that, being legal practitioners, a reading 
of the current and incoming legislation 
governing the profession in which they 
operate would have been undertaken as 
a priority. 

Law firms are urged to develop and 
implement an internal risk management 
culture. As at 31 December 2016, the 
AIIF’s outstanding claims liability has 
been actuarially assessed at R391 
million. The outstanding claims liability 
continues to grow as new claims are 
notified to the company on a daily basis. 
What can be gleaned from assessing the 
claims notified is that most of the claims 
could have been avoided by practitioners 
implementing internal risk management 
measures and practices. As I have 
previously mentioned in some of the 
forums that I have addressed, by drilling 
down into the underlying reasons for 
the claims, it will be noted that in many 
instances the underlying conduct of the 

insured firm which leads to the claim is 
clearly reckless. A drastic change in the 
general attitude to the risk of claims 
needs to take place in the interests of the 
firms concerned, the legal profession and 
the long term sustainability of the AIIF. 

We continue to tender our services (at 
no cost) to assist individual firms with 
the development and implementation of 
appropriate risk management measures 
but, unfortunately, the uptake of this 
offer from firms has been very slow. 
Practitioners are, once again, urged to take 
a pro-active approach to risk management. 
At the end of the day, pro-active risk 
management will assist in the prudent 
running of your law firm as a business 
enterprise, save your money (in respect of 
paying an excess on claims or an amount 
above the AIIF limit of indemnity) as well 
as your reputation. All staff in the firm 
should be actively involved in the effective 
management of risk.

Unfortunately, despite the warnings pub-
lished by us in various media, many prac-
titioners are still falling victim to scams. 
Practitioners are urged to have regard to 
past editions of the Bulletin (available on 
our website www.aiif.co.za) and to the  
article “Susceptible to scams?” published 
by the Risk Management Unit of the  
Fund in the December 2016 edition of De 
Rebus. 

In this edition we introduce Cynthia 
Mofokeng, a new member of the AIIF 
team and also address some ‘boiler 
plate’ risk management issues.

Practitioners are also urged to contact 
us with suggestions on any risk related 
issue they would like us to address in 
the Bulletin.

Kind regards
Thomas Harban

Email: thomas.harban@aiif.co.za
Telephone: (012) 622 3928

INTRODUCING CYNTHIA MOFOKENG

THE IMPORTANCE OF INTERNAL CONTROLS IN FIRMS

I
t gives us great pleasure to introduce a new member of the AIIF team, 
Cynthia Pheello Mofokeng. Cynthia joined the AIIF at the end of January 
2017 as a Legal Advisor and deals with claims brought against insured 
attorneys. Her previous employment was with the South African Post Office 

(SAPO) where she held the role of Legal Manager. Cynthia is an admitted attorney 
and possesses a LLB degree from Vista University, a Diploma in Drafting and 
Interpretation of Contracts from the University of Johannesburg and she is 
currently reading towards a LLM in corporate law.

Please join me in welcoming Cynthia to the AIIF team.

The importance of internal controls 
cannot be over emphasised.

In so far as the proper administration of 
the finance functions in the firm are con-
cerned, it is important that all applicable 
accounting and bookkeeping measures 
are implemented and that staff are pro-
perly trained. A proper segmentation of 
duties needs to be put in place. We have 
seen claims where misappropriation of 
funds has occurred because the prac-
titioners concerned simply authorised 
payment requests without properly in-
terrogating the reason for the payment, 
the details of the payee or requesting 
to see the underlying documentation in 

support of the payment.

It has been noted that “very often it is 
not lack of legal knowledge that leads to 
professional negligence claims, but non- 
adherence to basic office management 
procedures”.

In order to avoid or mitigate the risk 
not only of PI claims, but also misap-
propriation of trust funds, practitioners 
thus need to develop and implement ap-
propriate systems of internal controls. 
Such systems will avoid or mitigate the 
risks, not only of professional indemnity 
claims, but also the risks associated with 
the misappropriation of funds.

The graph on the next page shows a 
breakdown of 420 PI claims notified to 
the AIIF in the 2016 financial year:

Relating each of the largest four claim 
types to internal control measures that 
firms could implement, it will be noted 
that:

1Road Accident Fund (RAF), liti-
gation and general prescription 
claims- these claim types have been 

consistently high since the formation of 
the AIIF. Practitioners can avoid the risk 
of such  claims by, for example:

1.1Registering their matters with 
the Prescription Alert system. 
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The Prescription Alert system is a back-
up diary system offered by the AIIF (at 
no cost) to the profession for any time-
barred matters. The Prescription Alert 
unit sends periodic reminders to prac-
titioners warning them of the looming 
prescription date. Reminders received 
from the Prescription Alert unit must 
be adhered to. A failure to register RAF 
claims with the Prescription Alert unit or 
to comply with reminders sent by that 
unit, will attract an additional 20% in the 
excess payable. Firms also need to im-
plement their own reliable internal diary 
systems. The adoption of a dual diary 
system with your secretary/ PA is a pru-
dent practice. Prescription dates should 
also be noted prominently on all applica-
ble files. It is equally important that the 
correct date on which the cause of action 
arose is accurately recorded, both on the 
office file and also when registering the 
matter with the Prescription Alert unit. 
An incorrect date for the cause of action 
will give an incorrect commencement 
date for the calculation of prescription;

1.2Proper supervision of staff- ju-
nior and administrative staff 

dealing with files must be adequate-
ly and effectively supervised. In many 
of the prescription claims notified to 
the AIIF, practitioners indicate that the 
matter had been dealt with by some or 
other person previously employed in the 

firm who has since left and it appears 
from the documentation supplied to us 
that there was no proper supervision or 
oversight of the person who dealt with 
the matter in the firm. Proper and ef-
fective supervision of staff will mitigate 
this risk. Detailed file notes in respect 
of all consultations, telephonic discus-
sions, research, next steps to be taken 
and all other attendances need to be in-
cluded in the files. Relying on the use of 
precedents without properly assessing 
their applicability to the facts at hand is 
another danger of which heed must be 
taken. Note should also be taken of the 
comments of the Constitutional Court 
in the South African Liquor Traders As-
sociation matter (quoted below in the 
discussion of the Ramoshaba matter) 
that the filing of correspondence with-
out reading it constitutes ‘negligence of 
a severe degree’. Firms should also have 
documented minimum operating stan-
dards/standard operating procedures 
and staff be trained thereon. The prac-
titioner will be ultimately responsible 
should something go wrong in a matter;

1.3Periodic file audits- periodic au-
dit of files in a practice will not 

only give a practitioner a good insight 
into the state of matters being handled 
in the firm, but will also enable them 
to identify matters where prescription 
is imminent. We have published a prec-

edent that practitioners may consider 
adapting to their individual practices 
for file audits. The audits could also be 
made part of the supervision process re-
ferred to in 1.2 above;

1.4Not accepting instructions close 
to the prescription date - in some 

instances practitioners have accepted 
instructions from claimants to pursue 
claims though the instructions are giv-
en close to the prescription date. Always 
advise the client of the dangers of the 
looming prescription date. Sufficient 
information in order to institute action 
and interrupt the running of prescrip-
tion must be obtained as early as pos-
sible. Considerations that need to be 
considered in deciding whether or not to 
accept an instruction include whether or 
not you have the available time, appetite, 
resources and expertise/ ability to carry 
out the mandate timeously. Regard must 
also be had to two very important de-
cisions we have previously reported on 
in this regard: Mazibuko v Singer 1979 
(3) SA 258 (W) and Mlenzana v Goodrick 
and Franklin Inc 2012 (2) SA 433 (FB). A 
client who has terminated the mandates 
of several other attorneys in respect of 
the same matter before instructing you 
should be a cause for concern.

2Conveyancing matters - Unfortu-
nately, despite the numerous warn-
ings that we have published, many 

of the conveyancing claims notified to 
the AIIF still arise out of practitioners 
falling victim to cyberscams. Education 
and supervision of staff in respect of 
the scams would, in many cases, avoid 
the risk of falling victim thereto. A doc-
umented policy should be put in place 
in respect of any instructions to change 
beneficiary banking details. The benefi-
ciary should always be contacted, inde-
pendently of the potentially spoof email, 
in order to verify the purported instruc-
tion to change the banking details. Only 
original documents should be accepted 
and a firm should have a proper docu-
mented FICA process/ checklist in place. 
Proper supervision of staff and regular 
file audits should also be instituted for 
conveyancing matters as suggested in 
1.2 and 1.3 above.

3Under settlement of RAF claims - 
the comments in the article below 
on settlement negotiations will 

be applicable to the settlement of RAF 
claims.

NUMBER OF CLAIMS REPORTED - 2016 FINANCIAL YEAR

RAF 
prescription

RAF  
under- 

settlement

Commercial 

General  
prescription 

Litigation 

Others Conveyancing 
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EXECUTOR BONDS: A PLEA TO PRACTITIONERS

T
he AIIF grants bonds of 
security (in favour of the 
Master of the High Court) to 
practitioners appointed as 

executors of deceased estates. As with 
all the other services provided by the 
AIIF, this service is currently granted at 
no cost to the profession or the estate. 
We grant bonds up to a maximum of 
R5 million per estate and to a limit of 
R20 million to each firm at any time. 
The exposure in respect of this line 
of business has grown substantially 
since the service was introduced in 
1998. We currently have an exposure 
in excess of R11 billion on this line 
of business. The challenges faced 
in respect of service include its long 
tail nature- we currently have bonds 
issued in 2000 which are still recorded 
as active in our books- and the fact 
that practitioners do not update us 
on the status of matters or where the 
Master has issued a release/ filing slip. 
Bonds can only be closed on our side 
where:

(i) A release has been issued by the 
Master after the administration of 
the estate has been finalised;

(ii) The Master advises us in writing 
that we may cancel or reduce the 
bond.

In engaging with the Master’s offices 
and inspecting the files in respect of 
which we have issued bonds, it has 
been noted that in many instances, 
practitioners have not responded 
to queries issued by the Master. The 
result is that, to the prejudice of the 
estate beneficiaries, the AIIF and the 
Master, the administration of the 
estates cannot be finalised. 

A further challenge is that some 
practitioners do not respond to our 
requests for updates on the matters 
in respect of which we have issued 
bonds. No bonds will be issued to 
practitioners who do not comply 
with our requests for updates. In 
addition thereto, where appropriate, 

we will report the conduct of such 
practitioners to the law society having 
jurisdiction over the attorney.

Practitioners in whose favour bonds 
have been issued also sometimes move 
between firms without informing us 
and take the estate files with them. 
In these circumstances, our records 
will reflect that the matter is still 
being handled by at a particular firm 
when this is not the case. Where the 
estate matters are assigned to junior 
or support staff, we often note that 
there is inadequate supervision by 
the senior practitioner/s in the firm- 
remember that the proverbial buck 
stops with you! 

The terms and conditions issued by the 
AIIF in respect of the granting of secu-
rity were developed and implemented 
in an attempt to curtail the exponen-

tial growth in the exposure and also 
to better manage our risk. The terms 
and conditions are aligned to the provi-
sions of the Administration of Estates 
Act 66 of 1965.

The claims notified to the AIIF in 
respect of this area mainly arise out of 
the misappropriation of estate funds 
or property. The claims statistics 
issued by the Fund that claims arising 
out of the misappropriation of estate 
funds make up one of the largest 
claims categories for that entity as 
well.  

In order to protect themselves, 
practitioners should report estate 
funds to their auditors and request 
that an audit of these funds be 
included in the annual audit. 
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ANOTHER IMPORTANT JUDGEMENT ON PRESCRIPTION

IN PREPARATION FOR THE YEAR-END TRUST AUDITF
or purposes of this article, we 
use the word “attorney” to refer 
to the practitioner as well as the 
firm in which he/she practices.

As the year-end audits are now upon 
law firms, attorneys need to ensure 
that they have fully complied with the 
requirements of the Attorneys Act, as 
well as the Uniform Rules that became 
applicable with effect from 1 March 2016.  
The Independent Regulatory Board for 
Auditors (IRBA) has issued a new guide 
which will henceforth be applied by 
auditors in performing trust account 
audits.  The following paragraphs deal 
with some areas that will be subject of 
the audits to be undertaken. 

• Attorneys are required to maintain 
accurate accounting records for both 
their trust and business accounts.  
Trust accounting records include ac-
counting records for s78(1), s78(2)(a) 
and s78(2A) bank accounts.  

• In addition to these trust accounts, 
attorneys are also required to main-
tain separate trust accounting re-
cords for estates as well as other 
entrusted assets, and to report on 
these. Estate matters refer to all trust 
liabilities in respect of which the 

practitioner is the executor, trustee 
or curator or which he administers 
on behalf of the executor, trustee or 
curator for which consent has been 
obtained from the Master of the High 
Court to deal with through the attor-
ney’s trust account. Other entrusted 
assets relates to the liability originat-
ing from any asset entrusted to the 
practitioner other than in terms of 
s78(1), s78(2)(a) s78(2A) and estates, 
supported by a detailed schedule of 
the nature of such liability.

• Attorneys are further required to pre-
pare an Attorneys Annual Statement 
on Trust Accounts in support of his/
her application for a Fidelity Fund 
Certificate (FFC). The auditors will 
agree the information extracted from 
the accounting records and included 
in the Attorney’s Annual Statement 
on Trust Accounts to the underlying 
records that were the subject of the 
engagement on the compliance of at-
torneys’ trust accounts with the At-
torneys Act and the Rules, and then 
report as required.

• The attorney shall allow the auditor 

access to such of the attorney’s re-
cords as the auditor may deem nec-
essary to examine, for the purposes 
of discharging the auditor’s duties.  
The attorney shall furnish the au-
ditor with any authority that may 
be required to enable the auditor to 
obtain such information, certificates 
or other evidence as the auditor may 
reasonably require for purposes of 
the engagement.

• The attorneys shall grant the auditor 
access to the business books and re-
cords to the extent the auditor con-
siders necessary to obtain sufficient 
appropriate evidence regarding trust 
account transactions. 

• An attorney is required to issue a 
written representation in which the 
attorney confirms compliance with 
all requirements, including, but not 
limited to, non-limitation of access 
to auditors. 

Simthandile Kholelwa Myemane
Lead Financial Forensic Investigator 

Attorneys Fidelity Fund

W
arnings have previously been 
published by the AIIF on 
considerations to be taken 
into account by plaintiffs and 

their attorneys when instituting PI claims 
(see, for example, the article “Instituting 
a PI claim on behalf of a client: Some 
considerations to be taken into account” 
published in the March 2017 edition of 
De Rebus).

The unreported judgement of the 
Limpopo Division of the High Court in 
the matter of Mapula Pondy Ramoshaba 
v Stephan van Rensburg (Case No: 
167/2016) sets out some important 
principles. 

The matter was first reported to the AIIF 
during March 2016. The allegations were 
that the insured attorney had allowed a 
client’s claim to prescribe by failing to 
issue summons against the RAF.

The plaintiff was involved in an accident 

on or about 27 May 2000, when the 
vehicle in which she was travelling as a 
passenger lost control and overturned. It 
was alleged that the collision was caused 
solely by the negligent driving of the 
said vehicle. The insured attorney was 
instructed to pursue a claim against the 
RAF on behalf of the plaintiff.

The insured attorney timeously lodged 
the claim with the RAF, but failed to 
issue summons by 26 May 2005 and 
the plaintiff’s the claim against the RAF 
thus prescribed. For many years nothing 
transpired until March 2016 when the 
plaintiff issued summons against her 
erstwhile attorney (the insured) claiming 
payment in the sum of R 3,6 million for 
damages she allegedly suffered  due to 
the alleged negligence of the insured 
attorney in allowing her RAF claim to 
become prescribed.

It was evident at that point, having read 

the particulars of claim, that despite 
any alleged professional negligence, the 
claim was always limited to R 25, 000.00 
by virtue of the fact that the plaintiff 
was injured whilst a passenger in a 
single vehicle collision and conveyed for 
reward under the old RAF Act (the old 
Section 18). No explanation had been 
tendered by the plaintiff in order to 
explain the lapse in time from 26 May 
2005 to March 2016 when she issued 
summons. The plaintiff had waited for 
11 years to issue her summons and her 
new attorney of record did not respond 
to invitations to provide reasons as to 
why the PI claim had not prescribed 
against the previous attorney.

The plaintiff’s new attorney of record 
was informed during March 2016 that 
the claim was limited and further that the 
claim against the insured attorney had 
prescribed. No response was forthcoming 
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from the new attorney. In August 2016, 
a special plea of prescription was filed 
on behalf of the insured attorney and 
the matter was enrolled for hearing. 
The plaintiff did not file a replication or 
tender any explanation to overcome the 
special plea.

The Court (per Mokgohloa DJP) in de-
ciding whether or not the plaintiff’s 
claim against the insured had prescribed 
applied the well-known principles ex-
pressed in the case of Truter v Deysel 
2006 (4) SA 168 (SCA) at paragraph 16:

A debt is due in this sense when the 
creditor acquires a complete cause of 
action for the recovery of the debt, that 
is, when the entire set of facts which the 
creditor must prove in order to succeed 
with his or her claim against the debtor 
is in place or, in other words, when 
everything has happened which would 
entitle the creditor to institute action and 
to pursue his or her claim.

The Court then stated that (paragraph 
11): 
There is no evidence nor any allegation 
in the particulars of claim as to when the 
plaintiff came to know of the existence of 
the debt. There is further no suggestion 
that the defendant prevented the plain-
tiff from coming to know of the existence 
of the debt. Therefore, I find that the debt 
became due on 26 May 2005 when the 
plaintiff’s claim prescribed. The inexora-
ble conclusion, in my judgment, is that 
the plaintiff’s claim against the defen-
dant was thus extinguished by prescrip-
tion on 25 May 2008 three years after 
her claim against the RAF prescribed.

The issue then turned to costs and 
whether the plaintiff’s current attorney 
should be ordered to pay the costs on a 
de bonis propriis basis.

The general principle at common law is 
that a party who litigates in a represe-

ntative capacity cannot be ordered to 
pay costs de bonis propriis unless he or 
she has been guilty of improper conduct 
– see Cooper NO v First National Bank 
of SA Ltd 2001 (3) 705 (SCA). Orders 
of this nature have been made against  
attorneys who have conducted them-
selves in an irresponsible and grossly 
negligent manner in relation to the liti-
gation. Such cost orders mark the court’s 
disapproval of the said conduct. 

Mokgohloa DJP referred to the remarks 
made by the Constitutional Court in the 
matter of South African Liquor Traders 
Association & Others v Chairperson, 
Gauteng Liquor Board and Others 2009 
(1) SA 565 (CC) at para 54:

An order of costs de bonis propriis is 
made against attorneys where a court is 
satisfied that there had been negligence 
in a serious degree which warrants an 
order of costs being made as a mark of 
the court’s displeasure. An attorney is an 
officer of the court and owes a court an 
appropriate level of professionalism and 
courtesy. Filing correspondence from 
the Constitutional Court without first 
reading it constitutes negligence of a 
severe degree….

The Court then proceeded to note that: 

Similarly, in casu, the plaintiff’s claim 
against the defendant relates to an 
accident that occurred during May 
2000. The claim is further based on an 
alleged agreement entered into between 
the plaintiff and the defendant during 
June 2001. The summons were issued on 
02 February 2016 almost sixteen years 
after the accident. The defendant raised 
a special plea of prescription in his plea 
dated 10 August 2016. The Plaintiff did 
not serve a replication.

There is no explanation as to what trans-
pired from June 2001 until the claim 
prescribed on 26 May 2005. Whether the 

plaintiff made any attempts to enquire 
from the defendant about the progress 
of her claim. It is not explained when the 
plaintiff came to know that her claim has 
prescribed. Certainly, the plaintiff’s attor-
ney with all the experience and expertise 
should have obtained all the information 
from the plaintiff prior to him signing the 
particulars of claim sixteen years after 
the date of the accident.

Furthermore, the plaintiff is cited in the 
particulars as an unemployed adult fe-
male. It is clear that she will not be in 
a position to pay the defendant’s costs 
which could have been avoided had her 
attorney exercised the professionalism 
and expertise expected from an attorney.

The Court therefore upheld the special 
plea of prescription and ordered the 
plaintiff’s attorney to pay the costs de 
bonis propriis.

In pursuing PI claims, attorneys acting 
for plaintiffs must thus conduct 
detailed investigations in order to 
ascertain whether or not the PI claim has 
prescribed. Orders against attorneys to 
pay costs de bonis propriis, are excluded 
from the AIIF policy (see clause 16 (g)).

Jonathan Kaiser

Legal Advisor AIIF

Editor’s note: The AIIF was recently 
notified of another matter where the 
court ordered a practitioner to pay costs 
de bonis propriis in circumstances where 
the practitioner acted on a pro bono basis 
for a client. That claim was rejected on 
the basis of clause 16(g) of the policy. 
Practitioners must thus guard against 
conducting themselves in a manner that 
would warrant the court sanctioning their 
behaviour with a punitive costs order.

SOME TAKE OUTS FROM A RECENT MEDICAL MALPRACTICE WORKSHOP

There has been a significant amount 
of coverage in the commercial media 

regarding medical malpractice claims.

On 3 March 2017 I participated in a med-
ical malpractice workshop hosted by Ho-
gan Lovells in Sandton. The workshop 
was an initiative of the Department of 
Health and was sponsored by Constantia 
Insurance Company Limited. The Minis-
ter of Health, Dr Aaron Motsoaledi, and 
the Minister of Science and Technology, 
Ms Naledi Pandor, were in attendance and 

not only addressed the workshop but also 
engaged in the discussions around the 
various topics on the day. Delegates and 
representatives at the workshop includ-
ed parties from the judiciary, the medical 
profession, the insurance industry, the 
RAF and the legal fraternity. The debate 
on many of the subjects was robust.

The topics discussed on the day included:
(i) Whether parties to medical malprac-

tice litigation should litigate or medi-
ate;

(ii) Reconciling the Prescription Act re-
lating to minors and the medical 
practitioner’s duty to keep records;

(iii) The pros and cons of contingency fee 
agreements;

(iv) The capping of claims and payment 
of future damages by way of annu-
ities; and

(v) Compulsory professional indemnity 
insurance for the medical profession.

Much of the debates on the day centred 
around the frequency and quantum of 
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medical malpractice claims. Some of 
the areas of concern raised were those 
around touting and allegations of theft 
of medical records from health care fa-
cilities in certain cases. The allegations 
were that the stolen records are then 
sometimes used in the  institution of 
medical malpractice claims. 

Areas raised in respect of the alleged 
abuse of contingency fee agreements in-
cluded:

• Vexatious litigation
• Victims not being awarded the dam-

ages to which they were entitled
• Successful defendants not being able 

to recover costs orders from impecu-

nious plaintiffs
• Whether, as currently applied, con-

tingency fee agreements are fair, just 
and equitable

• Whether an abolition of contingency 
fee agreements would be a violation 
of section 34 of the constitution

• Should the Contingency Fees Act 
allow for plaintiff’s attorneys to be 
held liable in the event of unsuccess-
ful claims and costs orders being 
awarded against the unsuccessful 
plaintiff?

• Whether a requirement should be in-
troduced for a certificate of merit to 
be produced?

• Could the existing principles of 

awarding de bonis propriis costs be 
utilised to achieve this purpose?

The discussions around capping of 
claims and the payment of future dam-
ages by way of annuities included a dis-
cussion around future loss of income 
and future medical expenses.  

Practitioners conducting medical mal-
practice claims are urged to keep up to 
date with the various discussions and 
developments in this area. The Law Re-
form Commission reportedly has been 
requested to look into this area of law.

I
n considering recent claims against 
the AFF (in respect of two separate 
practitioners who have been struck 
off the roll), it has emerged from 

two former practitioners that some of 
the claims lodged with the Fund by the 
claimants arose out of fraudulent claims 
brought against the RAF in the first 
instance. In the first matter, the former 
practitioner alleged that the plaintiff’s 
claim against the RAF had initially 
been rejected as it had prescribed. Her 
allegations are further that, in order to 
‘revive’ her client’s claim, an agreement 
was entered into between herself and 
certain parties purportedly employed by 
the RAF in terms of which the plaintiff’s 
claim was accepted by the RAF and later 
settled against the payment of an amount 
of money to the said parties purporting 
to be RAF employees. The plaintiff, in 
turn, has now pursued a claim against 
the Fund alleging that the RAF pay-out 
has been misappropriated by the former 
practitioner. All the allegations in this 
matter are being investigated by the 
Fund’s Forensic Investigation team and 

have also been reported to the RAF for 
investigation on its side.

In the second matter, the former prac-
titioner alleges the plaintiff instructed 
him to pursue a claim against the RAF. 
The plaintiff had allegedly consulted 
with two other attorneys previously, 
both of whom reportedly advised him 
that he did not have a sustainable claim 
against the RAF. The former practi tioner 
alleges that in this case, similarly to that 
above, an arrangement was allegedly 
made with certain staff at the RAF in 
terms of which the claim was admitted 
and paid against payment of part of the 
proceeds to the alleged RAF staff mem-
bers. This claim is also being investigat-
ed by the Forensic Unit of the Fund. 

Practitioners engaging in fraudulent or 
other dishonest conduct in relation to 
RAF claims (or any other matter) are 
engaging in unprofessional conduct 
and run the risk of disciplinary action 
being taken against them by the law 
society (many are subsequently struck 
off the roll of practitioners) and criminal 

charges being brought against them. 
Claims arising out of such conduct will 
also not be entertained by the AIIF. 
In our engagement with the RAF and 
various other stakeholders, allegations 
are constantly raised with regards to 
certain underlying fraudulent activity 
in which a host of participants from 
various sectors are allegedly a part of. 

Practitioners should also be wary of 
touts and other syndicates operating in 
RAF matters. Every aspect of an alleged 
claim needs to be investigated and, in 
the language used by auditors, ‘a degree 
of professional sceptism applied’ to the 
version given. A proper investigation of 
an alleged claim at the outset will also 
assist the plaintiff in arguing the matter 
later if there is indeed a valid claim and 
aspects of the matter are contested later 
by the RAF.

DO NOT PARTICIPATE IN OR FALL 
VICTIM TO SCAMS OR OTHER 
DISHONEST CONDUCT!

I
n the often quoted judgment of Goldschmidt and Another v 
Folb and Another 1974 (3) SA 778 (T), one of the principles 
enunciated by Botha J was that:

An attorney would fail in his duty to his client on a proposal 
for a settlement coming from the other side before answering 
such proposal. His answer to the proposal is a reasonably 
necessary and proper step in connection with the conduct of 

the action and the preceding consultation with his client stands 
on the same footing. 

It is thus important that every offer of settlement received from 
the other side is put to the client, even if the recommendation 
and advice to client is/will be that the settlement offer 
should be rejected. Often, particularly in personal injury 
matters, we deal with allegations by a plaintiff that, to their 
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detriment, a settlement offer made to their attorney had not 
been communicated to them and that, had the offer been 
communicated, they would have accepted it. All communication 
and consultations with clients on any settlement offer must be 
properly recorded in writing- this will assist in your defence in 
the event of a PI claim.

Practitioners should not rely solely on a widely worded power 
of attorney which purports to give them authority to carry 
out a host of activities in respect of the matter, including the 
settlement thereof without first consulting with the client on 
the settlement terms. In many under-settled RAF matters, 

the allegations against the attorney are that, in breach of the 
mandate, the matter was settled for an amount less than the 
damages suffered and that the plaintiff had no knowledge of 
such settlement.

Practitioners should ensure that proper instructions are 
obtained from their clients in the ‘block-settlements’ in RAF 
matters as well as those matters settled on the day of trial (so 
called ‘settlements at the doors of court’). If the client agrees 
to a ‘commercial settlement’ of a matter rather than running 
the risk (or cost) of litigation, the instructions in this regard 
should, likewise, be properly documented.

PONZI SCHEMES: PRACTITIONERS BEWARE!
Claims arising out of the 

provision of investment advice, 
without any underlying existing 
instruction to provide legal advice, 
are excluded from the AIIF policy 
and the Fund will also not respond 
to such claims.

Some practitioners, unfortunately, 
fall victim to Ponzi or other similar 
schemes. Participating in or pro-
moting a Ponzi scheme is unlawful 

(see our Practice Management article 
in the May 2017 edition of De Rebus). 
Beware of schemes purporting to give 
high returns. 

In certain instances, practitioners have 
placed their clients’ funds in such 
schemes (with or without the client’s 
knowledge) and have had to refund 
the affected parties when either the 
scheme collapses or the promised 
returns do not materialise. The South 

African Reserve Bank (SARB) and 
the Financial Services Board (FSB)
often engage in campaigns aimed at 
educating consumers of the dangers 
associated with participating in 
such schemes. Sections 42 and 43 
of the Consumer Protection Act 68 
of 2008 also outlaw the promotion 
and participation in pyramid or 
related schemes.

A NOTE OF THE LEGAL PRACTICE ACTA
s the countdown to the full 
implementation of the Legal 
Practice Act continues, we 
continue bringing selected 
aspects of that important 

piece of legislation to the attention of 
practitioners. The preamble of the Act 
lists, as one of its objects, to “ensure the 
accountability of the legal profession to 
the public”. 

Chapter 5 of the Legal Practice Act con-
tains the provisions relating to the es-
tablishment of the Office of the Legal 
Services Ombud. This is a new office 
whose objects include (section 46):
(a) Protection and promotion of the pub-

lic interest in relation to the render-
ing of legal services as contemplated 
in the Act;

(b) Ensuring the fair, efficient and ef-

fective investigation of complaints 
of alleged misconduct against legal 
practitioners;

(c) Promoting high standards of integri-
ty in the legal profession; and

(d) Promoting the independence of the 
legal profession.

The powers and functions of the Ombud 
(section 48) include the competency to 
investigate, on his or her own initiative 
or on receipt of a complaint, an alleged-

(i) Maladministration in the application 
of the Act;

(ii) Abuse or unjustifiable exercise of 
power or unfair or improper conduct 
or undue delay in performing a func-
tion in terms of the Act;

(iii) Act or omission which results in un-
lawful or improper prejudice to any 
person,

which the Ombud considers may 
affect the integrity and independence 
of the legal profession and the public 
perceptions in respect thereof.

Some of the underlying conduct by 
certain practitioners which gives rise 
to the claims notified to the Fund and 
the AIIF may fall within the ambit of 
the Ombud’s powers. Practitioners are 
advised to read the Act and the proposed 
rules for practice in order to ensure that 
they will be compliant when the Act is 
fully implemented.


