
A joint publication of the Attorneys Fidelity Fund and the Attorneys Insurance Indemnity Fund NPC
(A Non Profit Company, Registration No. 93/03588/08)

RISKALERT
NOVEMBER  2016  NO 5/2016

RISK MANAGER’S COLUMN

 AIIF: Thomas Harban, Risk Manager, Attorneys Insurance Indem-
nity Fund, 1256 Heuwel Avenue, Centurion 0127• PO Box 12189, 
Die Hoewes 0163 • Docex 24, Centurion • Tel: 012 622 3900 
Website: www.aiif.co.za • Twitter handle: @AIIFZA

Prescription Alert, 2nd Floor, Waalburg Building, 28 Wale Street, 
Cape Town 8001 • PO Box 3062, Cape Town, 8000, South Africa, 
Docex 149  • Tel: (021) 422 2830 • Fax: (021) 422 2990
E-mail: alert@aiif.co.za • Website: www.aiif.co.za

Attorneys Fidelity Fund, 5th Floor, Waalburg Building,
28 Wale Street, Cape Town 8001 • PO Box 3062, Cape Town, 8000, 
South Africa, Docex 154 •  Tel: (021) 424 5351 •  Fax: (021) 423 4819
E-mail: attorneys@fidfund.co.za •  Website: www.fidfund.co.za

DISCLAIMER
Please note that the Risk Alert Bulletin is intended to provide  
general information to practising attorneys and its contents are not 
intended as legal advice. 

IN THIS EDITION

RISK MANAGER’S COLUMN

  Welcome to my first edition             1
  Introducing two new members of our team          2
  Claims statistics             2
  The new AIIF policy: 3 months on           4

AIIF RISK MANAGEMENT INTERVENTIONS 

  Creating a risk management culture in firms          5
  The Prescription Alert Unit            6

GENERAL PRACTICE

  RAF matters: beware certain common pitfalls            6
  The Legal Practice Act: How prepared is your  

    practice for the changes?            7
  Recent SCA judgements            8

LETTERS TO THE EDITOR

  An insured enquires what the AIIF does and who it  
    covers              8

A joint publication of the Attorneys Fidelity Fund and the Attorneys Insurance Indemnity Fund NPC
(A Non Profit Company, Registration No. 93/03588/08)

RISKALERT
FEBRUARY 2016 NO 1/2016

RISK MANAGER’S COLUMN

 AIIF: Ann Bertelsmann, Risk Manager, Attorneys Insurance 
Indemnity Fund, 1256 Heuwel Avenue, Centurion 0127• PO Box 
12189, Die Hoewes 0163 • Docex 24, Centurion • Tel: 012 622 3900 
Website: www.aiif.co.za • Twitter handle: @AIIFZA

Prescription Alert, 2nd Floor, Waalburg Building, 28 Wale Street, 
Cape Town 8001 • PO Box 3062, Cape Town, 8000, South Africa, 
Docex 149  • Tel: (021) 422 2830 • Fax: (021) 422 2990
E-mail: info@aiif.co.za • Website: www.aiif.co.za

Attorneys Fidelity Fund, 5th Floor, Waalburg Building,
28 Wale Street, Cape Town 8001 • PO Box 3062, Cape Town, 8000, 
South Africa, Docex 154 •  Tel: (021) 424 5351 •  Fax: (021) 423 4819
E-mail: attorneys@fidfund.co.za •  Website: www.fidfund.co.za

DISCLAIMER
Please note that the Risk Alert Bulletin is intended to provide  
general information to practising attorneys and its contents are not 
intended as legal advice. 

Ann Bertelsmann,  
Risk Manager

Brand new professional indemnity 
policy as from 1 July 2016

IN THIS EDITION

RISK MANAGER’S COLUMN
  Brand new professional indemnity policy as from  

    1 July 2016           1
  Scam news          2

RAF MATTERS
  Adjustment of the statutory limit in respect  

    of claims for loss of income  and loss of support  
    as at 31 October 2015          2

THE ATTORNEYS INSURANCE INDEMNITY 
FUND, NPC PROFESSIONAL INDEMNITY  
INSURANCE POLICY FOR 1 JULY 2016  
TO 30 JUNE 2017      3

LETTERS TO THE EDITOR 
  The Risk Manager responds to a risk management query 

from a legal practitioner         8

IMPORTANT NOTE

All practitioners please carefully 
read the comments below, 
together with the draft Master 

Policy for the coming insurance year 
(which runs from 1 July 2016 to 
30 June 2017). The draft policy can 
be found on p 3. There are some 
changes in the new policy, which may 
affect the way in which you run your 
practice and/or that may necessitate 
your buying insurance cover for 
specific areas of your practice. (The 
2015/2016 policy can be found on 
the AIIF website at www.aiif.co.za.)

In re-drafting the policy, the Attorneys 
Insurance Indemnity Fund NPC (AIIF) 
has been guided by three factors: 
the interests of the profession, 
the interests of the public and the 
sustainability of the company.

Our aim was to re-draft the policy in 
the plainest and clearest language 
possible, to make it more accessible 
to all. We have also changed the 
construction of the policy for the 
same reason.

The amount of cover and standard 
excesses/deductibles remain the 
same as in the previous year.

What are the 
noteworthy changes?

Ø Only legal services in respect of 
South African law will be indemnified. 
Work done in respect of the law of 
another jurisdiction will only be 
indemnified if the person doing such 
work has been admitted to practice in 
that jurisdiction. – see definition XX.

Ø The additional penalty excess/
deductible, for failing to use or 
comply with Prescription Alert in Road 
Accident Fund matters, increases 

from 15% to 20% of the applicable 
excess/deductible. – see clause 12 a) 
and Schedule B, column A. 

An additional penalty of 20% will also 
be applied to the excess/deductible 
in matters where documents are 
“witnessed” without the signature 
having actually been witnessed or 
where a false representation has 
been made in a certificate – see 
clauses 13 and 20 and Schedule B, 
columns A and B.

Ø The following have now been 
expressly excluded from cover:

 Liability arising out of cybercrime 
– clause 16 o) (also see definition IX);

 Liability arising out of the misap-
propriation or unauthorised borrow-
ing of money or property belonging 
to client or a third party, wheth-
er held in trust or otherwise – see 
clause 16 b). 

 Liability which should have been 
insured under another policy – see 
clause 16 c);

 Liability arising out of the inten-
tional giving of an unqualified and 

Thomas Harban, 
 Risk Manager/Editor

D
ear Readers
Welcome to my first 
issue as editor of the 
Risk Alert Bulletin.

As you would have noted from 
the previous edition of the Risk 
Alert Bulletin (August 2016: No 
4/2016), the founding editor, 
Ann Bertelsmann, retired at the 
end of July 2016. Ann spent al-
most twenty years with AIIF and 
played a pioneering role in the in-
troduction of the concept of risk 
management to practitioners in 
South Africa.  At the outset of my 
assumption of the Risk Manage-
ment role and that of editor of 
the Bulletin, I must thank Ann for 
all the ground breaking work she 
has done in this regard over the 
years and her tremendous con-
tribution to the AIIF and the pro-
fession in general. We wish Ann a 
long and restful retirement (and 
hope to get a few articles from 
her in the near future). It is thus 
with great excitement that I take 
over a role built of a very solid 
foundation.

The Bulletin continues to be one 
of our most effective risk man-
agement interventions. As point-
ed out in the previous edition, 
this is just one of a number of 
risk management interventions 
employed by the AIIF. Over the 
years a lot of important risk man-
agement tips have been commu-
nicated to the profession through 
this publication. The AIIF policy 
is also published annually in the 
July edition of the Bulletin. 

We appreciate all the feedback on 
the Bulletin received from readers 
over the years and look forward 
to your continued contributions- 
both in terms of your thoughts 
on the contents of the Bulletin 

as well as your contribution of 
articles for publication. We have 
come to learn that the readership 
of the Bulletin is broader than 
just practising attorneys!

These are exciting times for the 
legal profession with significant 
changes about to be brought 
about with the full implemen-
tation of the Legal Practice Act 
No. 28 of 2014 expected to come 
into effect in 2018. This piece 
of legislation will fundamen-
tally change the regulation and 
practice of law in South Africa.  
Practitioners need to prepare 
themselves for the changes to 
be brought about by the Legal 
Practice Act (see the article ‘The 
Legal Practice Act: How prepared 
is your practice for the change?’ 
on page 7 below). The Legal Prac-
tice Act will also impact on the 
Attorneys Fidelity Fund and the 
AIIF and the two organisations 
are jointly putting a substantial 
amount of work into ensuring 
that we are fully prepared, op-
erationally, for the implementa-
tion of the Act.

I look forward to being part of 
this publication going forward!

Thomas Harban
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CLAIMS STATISTICS 
CLAIMS AGAINST THE ATTORNEYS FIDELITY FUND (GRAPH 1)

INTRODUCING TWO NEW MEMBERS OF 
THE AIIF TEAMR

ampela Mokoena

We have pleasure in introduc-
ing Rampela Mokoena. Rampela 
joined the AIIF in August 2016 

and has taken up the role of Compa-
ny Secretary and Compliance Officer. 
Rampela graduated from the University 
of Zululand with a B Proc degree. After 
being admitted as an attorney of the high 
court, Rampela spent ten years in private 
practice. He later joined the Legal Aid 
Board before going on to serve as a Busi-
ness Development Officer (BDO) at the 
Law Society of the Northern Provinces. 
Rampela has also worked for the Attor-
neys Fidelity Fund as a Claims Investiga-
tor. Immediately prior to joining the AIIF, 
Rampela served as the Director of the 
Cape Law Society.

Rampela’s background and prior experi-
ence have thus given him exposure not 
only to practice, but also to the various 
stakeholders of the AIIF. Many practi-
tioners would have dealt with Rampela 
over the years in his various previous 
roles. 

L
unga Mtiti

We also have pleasure in intro-
ducing Lunga Mtiti. Lunga is a 
final year LLB student at the Uni-

Rampela Mokoena Lunga Mtiti

versity of South Africa and a mediator 
accredited by the African College of 
Higher Learning. Lunga started his ca-
reer in the legal field as a legal secretary 
at a law firm in Stellenbosch, where he 
assisted with debt collection and gar-
nishee orders. Lunga went on to work 
as a Legal Advisor and was promoted to 

Legal Manager for a private mediation 
company. Lunga joined the AIIF on 20 
June 2016 as Supervisor in the Prescrip-
tion Alert and is based at the Cape Town 
office.

We look forward to the input that 
Rampela and Lunga will bring to the AIIF.

Conveyancing, 
R 210 289 873, 

43%

Other, 
R 10 868 579, 

2%

Commercial, 
R 66 169 822, 

14%

Estates, 
R 76 701 477, 

16%

Litigation, 
R 61  225 789, 

13%

RAF, 
R 52 921 558,

 11%

B/Finance,
R 5 365 030, 

1%

Investments, 
R 710 000,

(< 1%)
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CLAIMS AGAINST THE AIIF
1 JANUARY 2016 – 30 JUNE 2016 (GRAPH 2)

Graph 1 shows the contingent position in 
respect of claims notified to the Attorneys  
Fidelity Fund as at 30 June 2016. These 
are  current, unfinalised claims. Jerome 
Losper, the Claims Executive at the  
Fidelity Fund, reports that in the first six 
months of 2016 the Fidelity Fund had 
received 1138 claims with an aggregate 
value of R484, 252, 129.  Conveyancing 
claims make up the bulk of the conti-
ngent claims (43%), followed by Estates 
(16%), Commercial (14%) and Litigation 
(13%) related claims respectively. RAF 
claims make up 11% of the total value 
of claims notified to the Fidelity Fund in 
this reporting period.

There are similarities in the trends of 
claims notified to the Fidelity Fund 
and the AIIF. It is significant to note 
that in respect of claims notified to 
the AIIF (see further below), the main 
contributors are RAF claims, followed 
by conveyancing claims. It must be 
remembered that the AIIF and the Fi-
delity Fund cover different risks. The 

AIIF provides professional indemnity 
insurance to practising attorneys. The 
claims that are notified to the AIIF will 
thus mainly arise out of negligence or 
a breach of mandate by the attorney. 
The Fidelity Fund, on the other hand, 
reimburses members of the public 
who have suffered losses as a result 
of the misappropriation of money 
or property entrusted to practising 
attorneys. The estate related claims 
that the AIIF has had to indemnify are 
based on the bonds of security issued 
in favour of executors and have main-
ly arisen out of the misappropriation 
of estate property or funds by practi-
tioners or their staff. Though the two 
entities cover different risks, the main 
areas of practice from which claims 
arise are thus similar. 

The Fidelity Fund claim statistics in-
clude investment and bridging finance 
related claims. Claims arising from or 
in connection with investment advice 
are excluded from the AIIF policy (see 

clause 16 (e) of the policy.) The AIIF 
policy will only apply to bridging fi-
nance related claims related to the the 
payment of:

(i) Transfer duty and costs;

(ii) Municipal or other rates and 
taxes relating to the immovable 
property which is to be trans-
ferred;

(iii) Levies payable to the body cor-
porate or homeowners associa-
tion relating to the immovable 
property which is to be trans-
ferred.
(See clause 16 (i) of the policy)

Attorneys practising in the high risk  
areas should thus pay special atten-
tion to the potential dangers and en-
sure that the appropriate risk manage-
ment measures are implemented in 
their firms. Various documents with 
extensive risk management tips can 
be accessed on our website www.aiif.
co.za. 

RAF  
prescription

General  
prescription

Other

RAF under 
settlement 

Commercial 

Conveyancing 

Conveyancing 

7%
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I
t will be noted from table 2 above 
that RAF related claims (pre-
scription and under settlement)  
account for 43% of the claims noti-

fied to the AIIF in the first six months 
of 2016. Conveyancing claims make 
up the second highest category. The 
number of litigation related claims 
are also a cause for concern. The AIIF  
received 224 new claim notifications 
in this period with an aggregate value 
of R31,943,683.

Many of the conveyancing claims re-
ported to the AIIF relate to attorneys 
who have fallen victim to the email 
scam. We have previously published 
many articles warning the profession 
of the conveyancing scam. It is con-
cerning that practitioners are still fall-
ing victim to the conveyancing scam. 
Under no circumstances should prac-
titioners accept emails purporting to 
be written by clients or third parties 
ostensibly advising of a change in 

banking details. Please see the July, 
August and November 2015 editions 
of the Bulletin in this regard. We have 
also warned practitioners of the scam 
whenever we have addressed mem-
bers of the profession. Practitioners 
should also inform all staff that under 
no circumstances are payments to be 
made into a new bank account solely 
on the basis of an email that purports 
to emanate from a client. 

THE NEW AIIF POLICY: THREE MONTHS ON
At the time of writing, three months 
have passed since the redra fted AIIF 
policy was implemented on 1 July 2016. 
Prior to the publication of the policy, 
we communicated with the profession 
through a number of channels alerting 
attorneys to the changes. The commu-
nication channels we used included the 
Bulletin, our Twitter handle (@AIIFZA), 
the reports we prepared for the annual 
general meetings of the four statutory 
law societies and we also addressed the 
profession in various forums, including 
some of the annual general meetings of 
the law societies and of the councils. 
We also engaged with the top-up in-
surance (brokers and insurers) market 
and obtained their input prior to the fi-
nalisation of the policy. Though many 
practitioners took heed of the im-
pending changes, unfortunately some 
practitioners allege that they were not 
aware of the policy changes. It is im-
portant that practitioners take note of 
all communication emanating from the 
AIIF. A prudent pra ctitioner will ensure 
that she/he is aware of what cover ex-
ists under the AIIF policy. Those prac-
titioners who purchase top up cover 
need to have an unde rstanding of what 
the primary layer of cover afforded by 
the AIIF provides in order to have a 
better appreciation of what cover they 
need to purchase in excess of the pri-
mary layer.

One of the most significant changes 
introduced in the new policy has been 

the cyber liability exclusion (clause 16 
(o)). Since 1 July 2016 we have been 
notified of 18 claims arising out of 
cyber liability in respect of which an 
amount in excess of R7 million has 
been claimed. The AIIF policy will not 
respond to these claims and the firms 
concerned will thus have to bear the 
losses themselves in the event that 
they do not have the appropriate top 
up cover. 

A prudent broker (with an equally pru-
dent law firm as a client) will ensure 
that the top up cover placed adequate-

ly protects the law firm by providing 
cover ‘from the ground up’ in those 
instances where the AIIF policy will 
not respond. Practitioners are urged 
to familiarise themselves with the 
provisions of the current AIIF policy. 
It cannot be assumed that the AIIF pol-
icy (or any other insurance policy) will 
remain unchanged in perpetuity. The 
duty to familiarise oneself with the 
policy provisions lies with the practi-
tioners in insured firms. 
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CREATING A RISK MANAGEMENT CULTURE IN LAW FIRMS

V
ery often, in talking to at-
torneys who have notified 
claims to the AIIF, we hear 
sentiments along the lines 

of: ‘I have been in practice for many 
years and I have never done anything 
wrong. I don’t know how it has come 
about that this claim has been made 
against me’. Some practitioners go 
to the extent of stating that they will 
never have professional indemnity 
claims against them!

The reality is that every practitioner 
faces the risk of possible claims-no-
body is immune.

Every practitioner and every member 
of staff in the firm are human- every 
human being can make mistakes! 

Law firms, as with any other busi-
ness, face a number of risks. In con-
sidering the information provided 
to us by firms in the notification 
of claims, it is alarming that a high 
number of claims still arise from 
a failure by many practitioners to 
adopt even basic risk management 
measures. It is important that a risk 
management culture is developed 
and implemented in law firms. Every 
person in the firm (professional and 
support staff) has a role to play in 
risk management.

Firms should take an integrated and 
holistic approach in looking at risk 
management. Risk management 
should be a part of the strategy of 
your firm. The benefits of risk man-
agement include: 

• mitigation of the risks that could 
potentially give rise to claims

• financial benefits in that the firm 
avoids having to pay the deduct-
ibles associated with claim pay-
ments  

• maintaining a positive risk pro-
file, in that there is no claims his-

tory  (this will give the practition-
er leverage to negotiate lower top 
up insurance premiums) 

• increased client confidence. Liti-
gation in respect of a professional 
indemnity claim takes place in a 
public forum (the courts) and may 
damage the professional reputa-
tion that you have put many years 
of hard work into establishing 

• the implementation of a good risk 
management system in your firm 
could be used in your marketing 
material in order to attract po-
tential clients. Any prudent client 
will be only too happy to entrust 
an important instruction to a firm 
that prides itself on how it does 
things correctly

• a good risk management system 
could differentiate you from the 
rest of the of the market and be 
the differentiator from competi-
tors in the area in which you prac-
tice. 

We have previously published ex-
tensively on some of the risk man-
agement measures that you could 
consider implementing in your firm. 
A comprehensive risk management 
document can also be downloaded 
from our website. We have looked 
at the risk mitigation measures pro-
posed by a number of professional 
indemnity insurers across the globe 
and have noted that similar sugges-
tions are made to those contained in 
our documents.

It is important that every member of 
your firm is educated on the need for 
(and benefits of) risk management. 

The AIIF team are available to ad-
dress firms on issues regarding 
risk management. Please contact us 
should you wish that we visit your 
firm in order to discuss appropriate 
risk mitigation measures with you, 
your colleagues and your staff.
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THE PRESCRIPTION ALERT UNIT

RAF MATTERS: BEWARE CERTAIN PITFALLS

T
he Prescription Alert service is 
a back-up diary system made 
available by the AIIF to the pro-
fession in respect of time-barred 

matters.  Practitioners should also have 
their own internal diary system. This 
service is a risk management tool pro-
vided to the profession at no cost!

The Prescription Alert system is de-
signed to assist practitioners in keep-
ing track of their time barred matters. 
The system is particularly useful for the 
tracking the prescription dates in time 
barred matters, including Road Acci-
dent Fund and any other civil litigation 
matters. The claims statistics above 
show the dangers associated with the 
prescription of matters in the hands of 
practitioners.

The Prescription Alert system sends 
practitioners notices and alerts regard-
ing lodgement dates and the dates by 
which summons is to be served in mat-
ters registered on the system. It is im-
portant that practitioners heed the alerts 
sent out by the unit. In registering mat-
ters on the Prescription Alert system, 
practitioners must ensure that they cap-
ture the correct date when the cause of 
action arose- the responsibility for the 
provision of accurate information lies 
with the practitioner. In an RAF matter 
for example, capturing the accident date 
as 1 January 2015 when in fact, the ac-
cident date was 1 January 2013, would 

result in the prescription period being 
calculated from an incorrect date and 
will expose the practitioner to the risk 
of a claim.

An analysis of the AIIF claims bor-
dereaux shows that only a very small 
number of the matters registered on the 
Prescription Alert system result in pro-
fessional indemnity claims. The system 
has thus proven to be very effective! It 
must also be noted that prescribed RAF 
claims reported to the AIIF will attract a 
higher deductible and an additional 20% 
loading in the event that the matter giv-
ing rise to the claim was not registered 
on the Prescription Alert system or the 
Prescription Alert reminders were not 
complied with. 

How to register with the 
Prescription Alert
Firms can register with Prescription 
Alert via the AIIF website which is www.
aiif.co.za or by contacting the Unit on 
Tel: 021 422 2830 in order to request a 
registration form. Once the firm is regis-
tered on the Prescription Alert system, 
it will be able to register matters either 
by online submission or by sending the 
completed claim forms to the unit. The 
claim will be captured on the Prescrip-
tion Alert system and the firm will re-

ceive reminders of the approaching pre-
scription date.

It is the responsibility of the practitioner 
to submit accurate and updated infor-
mation of the firm, the claim, prescrip-
tion dates etc. It is essential that the 
Prescription Alert team is appraised of 
the progress of the claims: for instance, 
when summons is served or matter is 
settled, to ensure that the system is up-
dated and it calculates the prescription 
periods correctly. Practitioners should 
also inform the Prescription Alert unit 
of any changes in contact details or per-
sonnel. 

The profession is encouraged to utilise 
the services of the Prescription Alert.

For more information on the Prescrip-
tion Alert system please contact Lunga 
or Zodwa:

Lunga Mtiti
Prescription Alert Supervisor
Email:lunga.mtiti@aiif.co.za
Telephone: 021 422 2830

Zodwa Mbatha
Guarantees Manager
Email: zodwa.mbatha@aiif.co.za
Telephone:  012 622 3925

You can also send an e-mail to alert@aiif.

GENERAL PRACTICE

T
he claims statistics above (no-
tified to both the Fidelity Fund 
and the AIIF) give an indication 
of the potential risks associated 

with RAF claims. In dealing with these 
claims, the AIIF effectively steps into the 
shoes of the RAF. The claims must thus 
be considered by the AIIF on the same 
basis that the RAF would have dealt with 
them. We also need to consider whether 
or not the AIIF policy will respond to the 
matter and, if so, whether or not there is 
any liability on the part of the practition-
er. A concern has been raised regarding 
certain fraudulent activities which have 
become prevalent with regard to RAF 
claims. The alleged fraudulent conduct 

implicates certain attorneys as well as 
certain RAF staff, medical professionals, 
law enforcement officers and touts. The 
RAF has indicated that a large number 
of matters are being investigated and 
various role players are alleged to be 
implicated in the respective matters. A 
forum has been established between the 
RAF and the various other stakeholders 
to look specifically at the issue of fraud. 
The AIIF and the Fidelity Fund are also 
part of this forum.

We must remind practitioners that 
fraudulent conduct may lead to criminal 

prosecution and/or disciplinary action 
by the law society. The result could be 
that those found guilty of having en-
gaged in fraudulent conduct face im-
prisonment and even being struck off 
the roll. Claims arising out of fraud or 
dishonesty are excluded from the AIIF 
policy.  

Be aware of your ethical duties and up-
hold them at all times!

The RAF has analysed the fraudulent 
claims and ascertained that the two main 
heads of damages affected by fraudulent 
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THE LEGAL PRACTICE ACT: HOW PREPARED IS YOUR  
PRACTICE FOR THE CHANGES?

claims are loss of support and loss of 
earnings.

Concerns have also been raised regard-
ing under settlement of claims. Prac-
titioners must ensure that the claims 
of their respective clients are properly 
quantified. The system of ‘block settle-
ments’ opens practitioners up to poten-
tial under settlements. Matters settled 
on the day of the trial have also been 
identified as being susceptible to under- 
settlement. 

Be aware of the dangers associated with 
touts!

Investigate all aspects of claims you 
have been instructed to attend to, in-
cluding the identity of your client, the 
merits and the quantum. Do not accept 
documents (or even a version of events) 
on face value. In the event that the claim 
later turns out to have an element of 
fraud, you may be implicated. Instruct 
an investigator to look into all aspects of 
the matter where necessary. Approach 
matters with the appropriate level of 
professional scepticism.

Adequately supervise all junior staff 
working on RAF files and perform regu-
lar file audits!

The RAF has indicated that 33,000 mat-
ters have prescribed in the hands of at-
torneys. Register all your RAF matters 
with the Prescription Alert Unit and im-
plement a reliable diary and file audit 
system internally in order to mitigate 
against the risk of prescription. Be wary 
of accepting instructions on new matters 
where the prescription date is looming 
and you have insufficient information to 
lodge the claim.

This area of practice will be receiving a 
lot of attention by us in order to bring 
down the high number (and value) of 
RAF claim notifications.

With the Legal Practice Act (LPA) 
expected to come into full opera-

tion in February 2018, it is important 
that practitioners familiarise them-
selves with the provisions of the Act. 
Practitioners must ready themselves 
and their practices for the implemen-
tation of the LPA. Several provisions of 
the LPA will affect how practices are 
run. Over the next editions of the Bul-
letin, we will focus on various provi-
sions of the LPA that have a bearing on 
risk management. There are a host of  
articles and opinions published on 
the LPA in general and we do not in-
tend repeating what has already been  
written. Our focus will be on the issue 
of risk management.

In past publications we have urged 
practitioners to document the terms 
of their engagement with clients in 
letters of engagement. Section 35 of 
the LPA sets out important provisions 
regarding fees in respect of legal ser-
vices. When a practitioner first (or as 
soon as practically possible thereafter) 
receives instructions from a client for 
the rendering of litigious or non-liti-
gious services, that practitioner must 
provide the client with a cost estimate 
notice in writing, specifying all par-
ticulars of the legal services. The var-
ious matters that must be dealt with 
the cost estimate notice are listed in 
section 35 (7) of the LPA. These are:

(a) the likely financial implications 
including fees, charges, disburse-
ments and other costs;

(b) the attorney’s or advocates’s (i.e 
advocates who will practice with fi-
delity fund certificates) hourly fee 
rate and an explanation to the cli-
ent of his or her right to negotiate 
the fees payable to the attorney or 
advocate;

(c) an outline of the work to be done 
in respect of the litigation process, 
where applicable;

(d) the likelihood of engaging an ad-
vocate, as well as an explanation 
of the different fees that can be 
charged by different advocates, de-
pending on aspects such as senior-
ity or expertise; and

(e) if the matter involves litigation, the 
legal and financial consequences 
of the client’s withdrawal from the 
litigation as well as the costs recov-
ery regime.

The practitioner must, in addition to 
providing the client with a written 
costs estimate, also verbally explain 
to the client every aspect contained in 
the notice, as well as any other aspect 
relating to the costs of the legal servic-
es to be rendered. (See section 35(8)). 
The client must, in turn, in terms of 
section 35 (9) agree in writing to the 
estimated costs set out on the notice 

contemplated in section 35(7)). 

The matters prescribed by section 
35(7) can be addressed in a letter of 
engagement. Non-compliance with the 
provisions of section 35 will constitute 
misconduct (section 35(10)). Letters of 
engagement should be countersigned 
by clients in acknowledgment of their 
agreement with the terms. Where nec-
essary, an interpreter should be used 
to explain the terms of the engage-
ment letter to the client. 

A letter of engagement properly re-
cording the terms of the agreement 
between the practitioner and the client 
will play a crucial role in assisting with 
the practitioner’s defence in the event 
of a dispute regarding the mandate. 
Practitioners are urged to familiarise 
themselves with the provisions of sec-
tion 35 of the LPA and to have regard 
to the section on letters of engage-
ment in the document available on our 
website setting out risk management 
tips.  Many professional indemnity in-
surers around the world have the doc-
umentation of the engagement as one 
of the risk management tips included 
in their checklists. The risks associat-
ed with the failure to properly docu-
ment the mandate thus appears affect 
practitioners in many jurisdictions.  
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An insured enquires what 
the AIIF does and who it 
covers

Many practitioners are unaware 
of the existence of the AIIF and/
or the services it provides. We 

recently received communication from 
a practitioner with the following query:

Good Day

ATTORNEYS INSURANCE INDEMNITY 
FUND NPC

Regarding the above I would like to in-
quire as to what the Attorneys Insurance 
Indemnity Fund NPC is and what does it 
exactly do?

If it is insurance that is recommended to 
attorneys firms, how do we go about ac-
quiring such insurance?

I look forward to hearing from you.

Signed: Practitioner (Name withheld)

We responded to the query as follows:

Dear Practitioner

The Attorneys Insurance Indemnity Fund 
NPC (the AIIF) is a short term insurance 

company set up by the Attorneys Fideli-
ty Fund acting in terms of sections 40A 
and 40B of the Attorneys Act 53 of 1979. 
The AIIF provides the primary layer of 
professional indemnity insurance to all 
practising attorneys in South Africa. All 
practitioners who are either in posses-
sion of a valid fidelity fund certificate 
or who are obliged to apply for such a 
certificate are automatically covered. 
The cover extends to staff in the firm 
as well. We indemnify attorneys against 
professional indemnity claims arising 
out of the conduct of the profession. As 
the cover is automatic, you do not have 
to do anything ‘to acquire the insurance’. 
If your firm falls within the definition of 
an insured in terms of the AIIF policy, 
your firm will be covered (subject to the 
exclusions stipulated in the policy).

In order to read more about the AIIF and 
the services it provides, please have a 
look at our website www.aiif.co.za

We also provide bonds of security to 
practising attorneys who have been ap-
pointed as executors of deceased es-
tates. A copy of the professional indem-
nity policy and the terms and conditions 
under which we issue bonds of security 
can also be accessed via our website. You 

will note that the limits of indemnity are 
determined by the number of partners/
directors in the firm on the date that the 
cause of action arose.

The AIIF also provides risk management 
services for the benefit of the profes-
sion. These include:

(i) The Prescription Alert system- this 
is a back-up diary system offered 
to practitioners in respect of time 
barred matters;

(ii) Educating the profession (through 
lectures, seminars etc.) on risk man-
agement measures to avoid claims;

(iii) Publication of risk management tips 
(many of which can also be accessed 
via our website);

(iv) The publication the Risk Alert Bulle-
tin and practice management articles 
in De Rebus.

I hope that the above assists in giving 
you a background to the AIIF and its ser-
vices. Should you require any additional 
information, please contact me.

Kind Regards
The AIIF team

GENERAL PRACTICE continued...

Recent SCA judgements

Two reportable judgements delivered by the Supreme Court of Appeal (SCA) in September 2016 dealing with issues of 
the applicable time limits within which actions are to be instituted will be of interest to practitioners.

The first is the judgement in the matter of G4S Cash Solutions v Zandspruit Cash & Carry (Pty) Ltd [2016] ZASCA 113 
(12 September 2016).  The court held that delictual claims were not subject to the time-limitation clause in a contract.

In the matter of Mbele v Road Accident Fund (799/15) [2016] ZASCA 134 (29 September 2016) the court held that a claim for 
future medical expenses based on an undertaking in terms of section 17(4)(a)(i) of the Road Accident Fund Act 56 of 1996 
(the Act) is not subject to prescription under the Prescription Act 68 of 1969. Instead, section 23(3) of the RAF Act as it read 
prior to its amendment in 2008 is applicable.

Practitioners are urged to read these two judgements carefully and to consider the implications of the decisions.


