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GENERAL MANAGER’S COLUMN

In this edition, we have several pieces of important news to
convey – so please read on!

Toerien update

In our May Bulletin we reported on the case of R. Scholtz v The
Road Accident Fund  in which the TPD dismissed the Fund’s
Special Plea of Prescription (under similar circumstances to those
set out in Toerien ).

The Road Accident Fund v R. Scholtz 111/2002 SCA 

The matter was taken on Appeal by the Fund and we are very
pleased to announce that on 3 June 2003, the Supreme Court of
Appeal handed down judgement upholding the TPD decision in
favour of the Respondent, Rezia Scholtz.

In interpreting Articles 55, 56 and 57 of the MMF Act 93 of 1989,
the court found that the three and five-year prescriptive periods
in respect of claims against minors both run from the date on
which the minor attains majority.  In his judgement, Navsa JA
specifically rejected Stegmann J’s conclusions about the
meaning and effect of the abovementioned three articles as set
out in the Toerien judgement.  



This is excellent news for attorneys whose minor clients' claims
have been repudiated by the Fund on the basis of Prescription of
the 5 year period.
Bezuidenhout v The Road Accident Fund 355\2002
SCA(unreported)

This is another important judgement for MVA practitioners in
which the court had to consider whether Reg. 2(1)(d) of the
Regulations promulgated in terms of S26 of the Road Accident
Fund Act 56 of 1996 (which requires  physical contact between
the unidentified motor vehicle and inter alia the injured or
deceased person), was ultra vires the empowering provisions of
the Act. 

Vivier JA upheld Bezuidenhout’s contention that the regulation
was indeed ultra vires. After discussing previous case law and
concluding that the main reason for the requirement of physical
contact was the prevention of fraudulent claims, he went on to
say that, “assuming a case of well-evidenced and fully proved
negligent driving of an unidentified vehicle, as one should do in
considering the matter, the undifferentiated imposition of the
requirement of physical contact may well be regarded as
unreasonable.”

In Padongelukkefonds vs Prinsloo 1999(3)SA 569 SCA, the “hit”
was taken out of “hit-and-run” insofar as the MMF Act of 1989
was concerned and the Bezuidenhout judgement therefore aligns
the ’96 Act with the ’89 Act (the MMF Act) in this regard.

We must once again, prevail upon mva practitioners to keep
themselves  informed of the latest developments in their field
and to thoroughly investigate the merits of their clients’claims
or face the possibility of allegations of professional negligence
in not pursuing a claim.



(Because of space limitations, we will have had to limit our
discussion of the above judgements.  We may provide more detail in
one of the future editions, space permitting.)

New Policy

A copy of the 2003/2004 Policy is included for your ease of
reference. The new Policy is applicable to the period 1 July
2003 to 30 June 2004.

We have made no changes to the policy this year. The limits of
indemnity and deductibles that were offered for the 2002\2003
year have been retained.

During May of this year, we sent out letters to the profession,
once again offering the options to reduce limits of indemnity
and deductibles by 50% or 75%. The cut- off date for the
exercise of these options was 1 July 2003.  

Practitioners who have previously elected one of the options to
reduce the limit of indemnity must please note that your choice
of option must be made every year for the new period of
insurance. If you fail to submit your choice of option, then
option 1(full indemnity) will automatically apply.

Because of space constraints, my column about policy queries
will resume in the September edition.  If you have any queries
which we have not dealt with on our website (www.aiif.co.za) or
in previous editions of this bulletin, please let us know what they
are.

ANN BERTELSMANN

Abertelsmann@glenrandmib.co.za



THE ATTORNEYS FIDELITY FUND

PROFESSIONAL INDEMNITY INSURANCE SCHEME

1 JULY 2003 TO 30 JUNE 2004

PROFESSIONAL INDEMNITY INSURANCE



In consideration of the Attorneys Fidelity Fund, for and on behalf of every insured (as defined
in this Policy), having paid or agreed to pay the insurer named in the schedule the premium
stated in the Master Policy.

The insurer agrees to provide an indemnity in the manner and to the extent stipulated subject
to the terms contained in this policy and the schedules hereto.
 
1. INDEMNITY

The indemnity granted in this policy is in respect of:

1.1 the insured's legal liability to any third party arising out of the conduct of
the profession by the insured which legal liability is the subject of a claim
first made on the insured during the period of insurance irrespective of when
or where such liability arose.

1.2 approved costs in connection with any claim under 1.1.

1.3 approved costs of investigating and of being represented at any professional
or judicial inquiry into any event or occurrence that may have given rise to
or may reasonably be expected to give rise to a claim under 1.1.

2. DEFINITIONS

2.1 "the Act" - the Attorneys Act No. 53 of 1979 (as amended);

2.2 "the Attorneys Fidelity Fund"- the Attorneys Fidelity Fund referred to in
Section 25 of the Act;

2.3 “practitioner” - any attorney notary or conveyancer as further defined in the
Act;

2.4 "approved costs" - all legal and similar costs and expenses which the insured
may incur with the insurer’s written consent which shall not be unreasonably
withheld;

2.5
"the insured"-

2.5.1 (a) every individual practitioner and

(b) every firm, partnership or incorporated practice consisting of one or more
practitioners who, on the date on which the claim is made:

2.5.1.1 is practising as such in the Republic of South Africa, and 

2.5.1.2 is in possession of or would have been obliged to apply for a current Fidelity
Fund Certificate in terms of Section 42 of the Act;

2.5.2 any former sole practitioner and any former principal, partner, director or
consultant of the firm, partnership or incorporated practice referred to in
2.5.1, who is no longer a practising practitioner when the claim is made



against him provided that the claim arises out of the conduct of the
profession by such person or such firm, partnership or incorporated practice
at a time when he was:

2.5.2.1 practising as such in the Republic of South Africa and 

2.5.2.2 in possession of or obliged to apply for a current Fidelity Fund Certificate in
terms of Section 42 of the Act;

2.5.3 in the event of the death, incapacity, insolvency or dissolution of any person
or entity referred to in 2.5.1, 2.5.2 and 7, his or her estate, legal
representative, heir or successor in title in respect of any claim arising out
of the conduct of the profession;

2.6 “partner or director” includes any person who is 

2.6.1    de facto a partner or director of the insured or 
2.6.2   who is publicly held out to be a partner or director of the insured;

2.7. "conduct of the profession"- the activities of the insured
acting as a practitioner and such activities which are
legitimately conducted as part of a legal practice.  In
the event of a dispute as to whether a particular act or
activity is conducted as aforesaid the matter shall be
referred to the president of the statutory law society
having jurisdiction over the insured whose decision
shall be binding on the parties to this policy.

3. LIMIT OF INDEMNITY

3.1 The liability of the insurer in respect of all claims and claimants' costs and
expenses and approved costs shall not exceed the limit of indemnity
specified in Schedule A.

3.2 All claims arising out of one act or omission or out of the dishonesty of
any one person or any number of persons together or in collusion
shall be deemed to arise out of one event or occurrence.

4. THE DEDUCTIBLE

The insured shall be responsible for the first amount of any claim and
claimant’s costs and expenses arising out of one event or occurrence, but
not exceeding the deductibles specified in Schedule A. The deductibles shall
only apply in respect of claims for breach of professional duty, but shall not
be applied to approved costs.



5. EXCEPTIONS

5.1 Unless specifically stated to the contrary this policy does not cover any loss,
destruction or damage whatsoever or any legal liability of whatever nature:

5.1.1 directly or indirectly caused by or arising from or in consequence of or
contributed to by nuclear weapons materials or by ionising radiations or
contamination by radioactivity from any nuclear fuel or from any nuclear
waste from the combustion of nuclear fuel. Combustion shall include any
self-sustaining process of nuclear fission.

5.1.2 which is insured or would but for the existence of this policy be insured by
any other policy or policies or guarantees except in respect of any excess
beyond the amount which would be payable under such policy or policies or
guarantees had this insurance not been effected.

5.1.3 arising from any event or occurrence which has been notified under any
insurance in force prior to the inception of this policy.

5.1.4 arising out of or in connection with any trading losses or trading liabilities
incurred by the insured or by any practice or business managed by or carried
on by the insured.

5.1.5 arising from theft by any principal, partner, director, candidate attorney,
employee or "in-house" consultant of the insured or of the insured's
predecessors in practice of any money or other property referred to in
Section 26 of the Act.

5.1.6 arising from or in terms of any judgement delivered or obtained in the first
instance otherwise than by a court of competent jurisdiction within the
Republic of South Africa.

5.1.7 arising out of or in connection with the provision of investment advice or the
administration of any funds in contravention of the Banks Act 94 of 1990 (as
amended), or as a liquidator in terms of the Agricultural Credit Act No.28 of
1996 (as amended)

5.1.8 arising out of or in connection with an order made against the insured to pay
costs de bonis propriis in circumstances where the insured is acting in a
capacity as attorney for one of the parties before the court which makes
such order. 

5.1.9 arising out of or in consequence of an instruction to the insured to
invest money on behalf of any person other than an instruction to pay
money into an account contemplated in Section 78 2(A) of the Act, if

such payment is for the purpose of investing such money in such
account on a temporary or interim basis only, pending the conclusion or
implementation of a particular matter or transaction which is already in
existence or about to come in to existence at the time the investment is
made. This exclusion does not apply to money which the insured is



authorised to invest in his or her capacity as executor, trustee or

curator or in any other similar capacity.

5.1.10 arising out of or in connection with any work done on behalf of
an entity defined in the Housing Act 107 of 1997 or its representative, with
respect to the National Housing Programme provided for in the Housing Act
1997.

5.2 Unless specifically stated to the contrary this policy also does not cover:

5.2.1 any person who was in any way and at any time dishonest in relation to or in
connection with any claim under this policy.

5.2.2 costs and expenses of litigation recovered by any claimant  
from the insured which are not incurred in and recoverable in
the Republic of South Africa.

5.2.3 loss or destruction of or damage to any property
whatsoever (including a computer) or any loss or expense
whatsoever resulting or arising therefrom;

5.2.3.1 any legal liability of whatsoever nature;

5.2.3.2    any consequential loss;

directly or indirectly caused by or contributed to or consisting of or arising
from the incapacity or failure of any computer

i. to treat any date before, during or after the year 2000 as the
correct date or true calendar date, or correctly or appropriately
to recognise, manipulate, interpret, process, store, receive or
to respond to any data or information, or to carry out any
command or instruction, in regard to or in connection with any
such date; or

ii. to capture, save, retain or correctly to process any data as a
result of the operation of any command which has been
programmed into any computer, being a command which causes
the loss of data or the inability to capture, save, retain or
correctly to process such data in regard to or in connection with
any such date.

A computer includes any computer, data processing equipment, micro-chip,
integrated circuit or similar device or any computer software tools operating
system or any computer hardware or peripherals and the information or data
stored in or on any of the above, whether the property of the insured or not. 

6. CONDITIONS



6.1 The insured shall give immediate written notice to the insurer of any claim
or intimation of a claim. Once the insured has notified the insurer in terms
of this clause the insurer may submit to the insured a claim form requiring
the insured to provide all further information reasonably required by the
insurer in respect of the claim or intimation of a claim. The insured shall
not be entitled to the indemnity afforded by this policy until the insurer’s
claim form has been properly completed by the insured and returned to the
insurer. 

6.1.2 Every letter, claim, summons or process received by the insured, which
evidences a claim or an intention to claim, shall be forwarded to the insurer
immediately.

6.1.3 If the insured gives notice of any event or occurrence of which the insured
becomes aware during the period of insurance which may give rise to a
claim, then any claim in respect of that event or occurrence which is
subsequently notified against the insured after the expiry of the period of
insurance shall for the purpose of this policy be treated as having been made
during the period of insurance.

6.2 The insurer waives any right of subrogation against any partner or director of
the insured, unless such person has committed a dishonest or criminal act in
relation to matters which are the subject of a claim under this policy.

6.3 In the event of a claim arising out of any dishonest act or omission of any
partner, director or employee of the insured, the insured shall take all
possible action to sue for and obtain reimbursement from any such person or
from the estate or legal representatives of such person and any monies
which but for such dishonesty would be due to such person from the insured
or any monies of such person held by the insured, shall to the extent
allowable by law be deducted from the insured's loss.

6.4 Any dispute or disagreement between the insured and the insurer as to any
right to indemnity in terms of this policy or as to any matter arising out of or
in connection with this policy, shall be referred for a final decision to a
senior counsel agreed upon between the insured and the insurer or failing
such agreement, nominated by the president of the statutory law society
having jurisdiction over the insured.

6.5.1  Subject to the exceptions, the deductible and 6.1, 6.7.2 and 6.9
hereof, the insurer shall not seek to avoid, repudiate or rescind this
insurance upon any ground whatsoever, including in particular non-disclosure
or misrepresentation;

6.5.2 Where the breach of or non-compliance with any term of this policy by the
insured other than 6.1, 6.7.2 and 6.9 has resulted in substantial prejudice to
the handling or settlement of any claim against the insured, the insured shall
reimburse to the insurer the difference between the sum payable by the
insurer in respect of that claim and the sum which would have been payable
in the absence of such prejudice. Provided always that it shall be a



condition precedent of the right of the insurer to seek reimbursement that
they shall have fully indemnified the insured in accordance with the terms of
this policy.

6.6 The insured shall not without the written consent of the insurer repudiate
liability, negotiate or make any admission, offer, promise or payment in
connection with any claim and the insurer shall be entitled, if it so desires,
to take over the conduct in the name of the insured of the defence of any
claim or to prosecute in the name of the insured at its own expense and for
its own benefit any claim for indemnity or damages or otherwise against any
person and shall have full discretion in the conduct of any proceedings and in
the settlement of any claim. 

6.7.1 The insured shall render at his or her own cost such assistance as the insurer
may reasonably require and shall arrange to be available at his or her own
cost for such interviews as may reasonably be required by the insurer or the
legal advisers of the insurer.

6.7.2 Notwithstanding anything else contained in this policy, should the insured
fail or refuse to provide assistance or to attend interviews stipulated in 6.7.1
and remain in breach of such clause for the period of ten (10) days after
receiving written notice from the insurer to remedy such breach, all benefits
afforded by this policy may be withdrawn by the insurer.

6.8 Unless otherwise expressly stated nothing contained in
this

 policy shall give any rights against the insurer to any person
 other than the insured.

6.9 If any claim by the insured be in any respect fraudulent or any fraudulent
means or devices be used by the insured or anyone acting on his or her
behalf with his or her knowledge or authority to obtain benefits in respect of
that claim all benefit under this policy shall be forfeited.

6.10 Whenever this policy provides for notice to be given to the insurer, such
notice shall be given to:

Glenrand M.I.B Professional Services 
PO Box 2544
Randburg, 2125
Docex 343 Johannesburg
Telephone No. (011) 329-1111
Fax No.            (011) 329-1984

6.11 The insurer may in its sole discretion, in the case of any claim for indemnity,
pay to the insured or to the claimant, the limit of indemnity (but deducting
in such case any sum or sums already paid as indemnity) or any lesser sum
for which the claim or claims arising from such claim for indemnity can be
settled and the insurer shall thereafter be under no further liability in



respect of such claims for indemnity, except for the payment of costs and
expenses of litigation incurred prior to the date of payment of such limit of
indemnity or such lesser sum.

6.12 If the insured reasonably so requires he or she shall not be obliged to 
contest or prosecute any legal proceedings unless a senior counsel shall
advise that there are reasonable grounds for contesting or prosecuting such
proceedings, such senior counsel to be agreed upon between the insured and
the insurer or failing such agreement, nominated by the president of the
statutory law society having jurisdiction over the insured.

6.13 In the case of any conflict or divergence between the English and Afrikaans
texts of this policy, the English text shall prevail.

7. SPECIAL EXTENSIONS

7.1 Indemnity under this policy shall be extended to any candidate attorney or
other person employed by the insured in an employer/employee relationship
in the conduct of the profession by the insured, and such person shall be
deemed to be an insured for the purposes of indemnity in terms of this
policy subject to the terms, limits and conditions thereof.

8. SCHEDULE A

Insurer: Attorneys Insurance Indemnity Fund
(Association incorporated under Section 21)
(Reg. No. 93/03588/08)

8.1 Master Policy: No. AIIF/MP/03/04

8.2 Period of Insurance: 1 July 2003 to 
30 June 2004
(both days inclusive)

8.3 Situation risk: World-wide (subject to exceptions 5.1.6 and
5.2.2)

8.4 Limit of Indemnity:

8.4.1 The limit of indemnity in respect of 1.1 and 1.2 is determined by the number
of partners or directors of the firm, partnership or incorporated practice
referred to in 2.5.1 (b) on the date on which the event or occurrence
occurred which gives rise to a claim against the insured in accordance with
the following schedule:

No. of partners/directors Limit of indemnity per period of
insurance

1 (Sole practitioner) R1 000 000



2 R1 000 000

3 R1 000 000

4 R1 000 000

5 R1 000 000

6 R1 000 000

7 R1 050 000

8 R1 200 000

9 R1 350 000

10 R1 500 000

11 R1 650 000

12 R1 800 000

13 R1 950 000

14 and above R2 000 000

8.4.2 The limit of indemnity in respect of 1.3 is 25% of the limit of indemnity
specified in the Schedule against 8.4.1.

 
8.5 The deductible:

8.5.1 The deductible is determined by the number of partners or directors of the
firm, partnership or incorporated practice referred to in 2.5.1(b) on the date
on which the event or occurrence occurred which gives rise to a claim
against the insured and the type of matter which gave rise to the claim in
accordance with the following schedule:

No. of partners/directors           Column A Column B
Prescribed MVA claims Other claims
Deductible Deductible

1 (Sole practitioner) R35 000 R20 000

2 R63 000 R36 000



3 R84 000 R48 000

4 R105 000 R60 000

5 R126 000 R72 000

6 R147 000 R84 000

7 R168 000 R96 000

8 R189 000 R108 000

9 R210 000 R120 000

10 R231 000 R132 000

11 R252 000 R144 000

12 R273 000 R156 000

13 R294 000 R168 000

14 and above R315 000 R180 000
 
8.5.2 In the case of a claim for loss or damage in respect of bodily injury or death

caused by, arising from or in any way connected with the driving of a motor
vehicle (being a motor vehicle as defined in the Road Accident Fund Act 56
of 1996 or any predecessor or successor of the aforementioned Act) at any
place within the Republic of South Africa, which has become prescribed in
the hands of the insured, the deductible set out in 8.5.1 (Column A) will
apply. Provided that if Prescription Alert a computerised diary system
available to the insured has not been utilised or adhered to by the insured,
the deductible as specified in 8.5.1 (Column A) will be increased by an
additional 15%.

8.5.3 If a claim arises for reasons other than those set out in
8.5.2 the applicable deductible shall be as set out in 8.5.1
(Column B). 

8.6 Agreed reduction in limit of indemnity and deductible

8.6.1.It is recorded that prior to the inception of this policy, certain
firms, partnerships or incorporated practices referred to in 2.5.1 (b)

entered into agreements with the insurer in terms of which such firms,
partnerships and incorporated practices (as the case may be) of the

indemnity otherwise afforded in terms of 8.4.1, on condition that such



firms, partnerships or incorporated practices, would be liable for 50% or
25% (as the case may be) of the deductible specified in 8.5.1, for all
claims made by these firms, partnerships or incorporated practices in
terms of this policy.

8.6.2Notwithstanding anything else contained in this policy, the terms of the
agreements referred to in 8.6.1 shall be binding on the insurer and the firms,
partnerships or incorporated practices concerned. 

PRESCRIPTION MATTERS 

In our May edition we published a table reflecting the changes
brought about by the Institution of Legal Proceedings Against
certain Organs of State Act 40 of 2002.

Under “New Period” we ambiguously stated that “6 Months notice”
had to be given in terms of the Act. Practitioners should please note
that, “notice must be given to the organ of state within 6 months
from the date on which the debt became due.” We apologise for
any confusion which may have been caused.

Please also note that in terms of the Act, if the debt was due before
28 November 2002 (the commencement date of the Act) then notice
must be given within 6 months of that date. Notice should
therefore have been given by 28 May 2003.

The organ of state concerned may consent to being sued without
notice and the Act also makes provision for the application for
Condonation.



(due to a shortage of space, Part 2 of  “Who to use when you sue”
will be published in our October edition. ( and we trust that
practitioners will look out for that.) )

LETTERS TO THE EDITOR

Dear Editor
Re: Trustee’s Authority to act as such- Risk Alert 3\2002 &
1\2003

The contract for the benefit of a third party (stipulatio alteri)
offers a ready solution to the dilemma of a trustee nominate
(“nominate”) who wishes to enter into a contract prior to the issue
of letters of authority.

The nominate enters into a contract with the proposing seller
creating an option to purchase in favour of the trustee on issue of
the letters of authority.

Ancillary provisions would typically include the period within which
the option must be exercised, the manner of exercise of the option,
a suretyship by the nominate in his personal capacity and a
provision that the nominate will be bound in his personal capacity
as purchaser if the trust is not formed or does not exercise the
option.

The same structure is useful where a company to be formed wishes
to contract as it avoids the cumbersome procedure under the
Companies Act and maintains the confidentiality of the contract
which is lost if the procedure under the Act is followed.

Ken Douglas Attorney

Dear Editor



Dear Editor
Re: Risk Alert 2\2003

I find the Risk Alert Bulletin to be a very handy publication and look
forward to it as it contains useful advice for practitioners. I hope
that you will continue in this regard.

I also wish to comment on a letter from Mr. Hart, in your May 2003
bulletin, concerning the Nigerian fraud scheme.

The main purpose of this scheme is to obtain details of bank
accounts and the practical problem in South Africa today is that
attorneys’ trust account details are available to hundreds of
individuals and institutions. The normal practice is that this account
is made available to persons who want to effect direct payments,
make use of electronic banking facilities and in situations where
attachment orders are paid by means of electronic transfers.

This is a situation over which an attorney has no control, as at any
given time more than 500 people may be in possession of his trust
account particulars and use it.

Hannes Greyling
Greyling, Botha and Van Rensburg

Editor’s Note

We sincerely thank Mr. Douglas and Mr. Greyling for their valuable
feedback and we once again urge practitioners to alert us to
relevant issues regarding Risk Management.


