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IMPORTANT NOTE

All practitioners please carefully 
read the comments below, 
together with the draft Master 

Policy for the coming insurance year 
(which runs from 1 July 2016 to 
30 June 2017). The draft policy can 
be found on p 3. There are some 
changes in the new policy, which may 
affect the way in which you run your 
practice and/or that may necessitate 
your buying insurance cover for 
specific areas of your practice. (The 
2015/2016 policy can be found on 
the AIIF website at www.aiif.co.za.)

In re-drafting the policy, the Attorneys 
Insurance Indemnity Fund NPC (AIIF) 
has been guided by three factors: 
the interests of the profession, 
the interests of the public and the 
sustainability of the company.

Our aim was to re-draft the policy in 
the plainest and clearest language 
possible, to make it more accessible 
to all. We have also changed the 
construction of the policy for the 
same reason.

The amount of cover and standard 
excesses/deductibles remain the 
same as in the previous year.

What are the 
noteworthy changes?

Ø Only legal services in respect of 
South African law will be indemnified. 
Work done in respect of the law of 
another jurisdiction will only be 
indemnified if the person doing such 
work has been admitted to practice in 
that jurisdiction. – see definition XX.

Ø The additional penalty excess/
deductible, for failing to use or 
comply with Prescription Alert in Road 
Accident Fund matters, increases 

from 15% to 20% of the applicable 
excess/deductible. – see clause 12 a) 
and Schedule B, column A. 

An additional penalty of 20% will also 
be applied to the excess/deductible 
in matters where documents are 
“witnessed” without the signature 
having actually been witnessed or 
where a false representation has 
been made in a certificate – see 
clauses 13 and 20 and Schedule B, 
columns A and B.

Ø The following have now been 
expressly excluded from cover:

 Liability arising out of cybercrime 
– clause 16 o) (also see definition IX);

 Liability arising out of the misap-
propriation or unauthorised borrow-
ing of money or property belonging 
to client or a third party, wheth-
er held in trust or otherwise – see 
clause 16 b). 

 Liability which should have been 
insured under another policy – see 
clause 16 c);

 Liability arising out of the inten-
tional giving of an unqualified and 

Thomas Harban, 
 General Manager/Editor

W
elcome to the first edi-
tion of the Bulletin for 
2017. By the time prac-
titioners read this edi-

tion, many would have commenced 
or completed their planning for 
the New Year. While wishing the 
profession all the best in 2017, 
we trust that issues related to risk 
management have been included 
in the strategic planning for the 
New Year. It is important that the 
risks associated with the enterprise 
are considered when planning 
your milestones for the New Year. 
The beginning of the year is an  
opportune time to focus on risk 
management in your practice and to  
complete the AIIF’s risk manage-
ment self-assessment question-
naire, if you have not already done 
so.

As will be noted from the claim 
statistics published below, the 
main areas from which pro-
fessional indemnity claims arise 
have remained constant in 2016. 
We, once again, urge practitioners 
to pay special attention to these 
areas of practice. Of particular 
concern is the number of practices 
still falling victim to scams.

As claims against professionals 
(including medical professionals) 
increase, attorneys dealing with 
these type of claims need to be 
aware of the risks associated with 
this line of work. In May 2016, we 
published an article by Mavundla 
Mhlambi – an update is published 
in this edition.

Jonathan Kaiser’s article draws 
practitioners’ attention to con-
flicting decisions relating to the 
prescription of RAF claims.

Practitioners are urged to have 
regard to the various documents 
available under the risk manage-

ment tab on the AIIF website 
www.aiif.co.za for risk manage-
ment tips. Previous editions of 
the Bulletin and the risk man-
agement self-assessment ques-
tionnaire can also be accessed 
via our website. The AIIF team 
is also available to engage with 
practitioners and their staff re-
garding any aspect of risk man-
agement- please contact us and 
we will gladly visit your practice 
in order to have a risk manage-
ment discussion with you and 
your team. It is best to adopt a 
pro-active approach to risk man-
agement and not to wait for a 
claim against your practice be-
fore paying attention to this cru-
cial part of your practice.

A practitioner has suggested 
that my direct contact details 
be included in the Bulletin and I 
have included these below.

We wish you a claim free 2017! 
We also wish those candidate 
attorneys who will be writing 
the attorneys admission exam in 
February 2017 all the best. 

Thomas Harban
Email thomas.harban@aiif.co.za

Telephone: (012) 622 3928
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LATEST AIIF CLAIM STATISTICS

CYBER SCAM MATTERS – PRACTITIONERS 
CONTINUE FALLING VICTIM TO SCAMS

The graph below gives an overview of the type of claims notified to the AIIF as at 30 November 2016.

The three claim types making up the 
highest number of claims notified in the 
2016 insurance year are:

• MVA prescription (35.6%)

• Litigation (22.6%), and

• Conveyancing (13.7%)

Practitioners doing RAF related claims should 
make use of the Prescription Alert system (see 
page 6 of the November 2016 edition of the 
Bulletin). We have covered the dangers related 
to prescribed MVA claims in past editions 
of the Bulletin. The quantum in RAF related 
matters (prescribed and under-settled) may 
well exceed a practitioner’s available limit 
under the AIIF policy. It must also be noted 
that conveyancing claims and prescribed 
RAF claims carry a higher deductible 
(excess)! An additional 20% will be applied 
to the deductible for prescribed RAF claims 
where the Prescription Alert system is not 
used and complied with. Please contact Lunga 
Mtiti at the Prescription Alert unit for details 
on how to register on the system. Lunga’s 
email address is lunga.mtiti@aiif.co.za and his 
telephone number is (021) 422 2830.

Many of the conveyancing related claims 
are as a result of practitioners falling victim 
to the various scams being perpetrated 
on practitioners (see the article below). 
Practitioners must note that claims arising 
out of cybercrime are excluded from the 
AIIF policy (see clause 16(o)) with effect 
from 1 July 2016.

MVA Prescription

General  

Prescription

Litigation 

Conveyancing

Other 

MVA Under 

Settlement

I
n the last six years, we have written ex-
tensively warning practitioners about 
scams being perpetrated against attor-
neys. Practitioners are urged to have re-

gard to, for example, the following editions 
of the Bulletin (all of which are available via 
our website) for details of the scams:

• August 2010 (pages 1 and 8)
• May 2012 (page 3)
• July 2012 (page 1)
• August 2012 (page 1)
• February 2013 (page 1)
• May 2013 (page 3)
• November 2014 (page 5)
• July 2015 (page 1)
• August 2015 (page 1)
• November 2015 (page 1)
• February 2016 (pages 1 and 2)
• May 2016 (page 2)
• July 2016 (page 1)

• August 2016 (page 7)
• November 2016 (page 4)

Various other structures in the legal pro-
fession, including the LSSA and the Attor-
neys Fidelity Fund, have also published 
warnings about the various scams being 
perpetrated against attorneys.

Since the cybercrime exclusion in the AIIF 
policy came into effect on 1 July 2016, we 
have been notified of claims in excess of 
R15 million from practitioners who have 
fallen victim to the scams. The practi-
tioners concerned will have to bear these 
losses themselves, if they do not have  

appropriate top-up cover or cybercrime 
policies in place. Practitioners who have 
top-up insurance must study the word-
ing of their top-up policies carefully to 
ensure that they are covered for cyber re-
lated claims or any other claim excluded 
from the AIIF policy- should you have any 
doubts in this regard, please contact your 
broker or underwriter. 

Cyber related risks are on the increase and 
attorneys must:

(i) ensure they have adequate risk miti-
gation/avoidance measures in place 
to deal with cyber related risks; 
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(ii) make staff aware of the various 
scams; 

(iii) have the appropriate insurance poli-
cies in place, should these risks ma-
terialise;

(iv) properly  supervise staff;
(v) be aware of spoof emails;
(vi) ensuring that proper FICA process-

es are in place and that the identify 
and bank account details of all cli-
ents are properly verified;

(vii) contacting clients (using the veri-
fied details on record) in order to 
verify any purported change in 
banking details;

(viii) insist that any changes to payee de-
tails can only be done by the party 
to whom funds are due in person at 
the attorney’s office and that origi-
nal documents are provided;

(ix) obtain advice from IT experts on 
the appropriate measures that can 
be implemented in order to avoid 
falling victim to cybercrime; and

(x) keep up to date with the constantly 
changing risk environment in the 
commercial world.

The most common cyber risks that attor-

neys are exposed to include:

(a) falling victim to spoof emails purport-
ing to be from a party to whom funds 
are due- the emails will include an in-
struction that the funds must be paid 
into a fraudulent bank account. The 
fraudsters may follow this up with a 
telephone call and/or an email attach-
ing a fraudulent bank statement as 
proof that the new account details are 
those of the rightful beneficiary. Over 
the last four years, conveyancers have 
mainly been targeted by the scammers. 
The AIIF recently received notification 
of a claim where the scam was extend-
ed to a firm in respect of a pay-out re-
lating to a RAF claim; and

(b) being duped by purported ‘payments’ 
alleged to be from the Attorneys Fideli-
ty Fund (‘the Fund’)- the fraudsters con-
tact the firm alleging that the Fund has 
made an overpayment into the bank 
account of the practice and thus seek 
a refund of the ‘surplus’. This is often 
in circumstances where the attorney 
is not entitled to receive any payment 
from the Fund. The fact that, though 
there is no liability on the part of the 

Fund to make payment to the attorney, 
the fraudulent communication from 
the scammers instructs practitioner to 
withhold part of the ‘payment’ should 
be a red flag for attorneys!  

A common sense approach can sometimes 
be the best way to avoid falling victim to the 
scams. An article by the Risk Management 
Unit of the Fund (see “Susceptible to scams?” 
on page 22 of the December 2016 edition 
of De Rebus) lists various forms of scams 
and the considerations that can be taken 
by firms in order to avoid falling victim 
thereto. All staff in the practice should be 
alerted to the modus operandi and dangers 
of the scams.

Beware of scams mimicking communication 
from the Fund, financial institutions 
or the South African Revenue Services 
(SARS). Looking at the warnings posted 
by professional indemnity insurers and 
regulatory bodies in other jurisdictions, 
variations of the cyber scam are targeting 
legal practitioners internationally.

GENERAL PRACTICE 

MEDICAL MALPRACTICE CLAIMS

This is a follow up to our article 
published in the May edition of the 
Bulletin (No 2/2016). 

Is there possible change on the horizon?

There have been recent developments in 
the common law as well as the medical 
profession and insurance industry relating 
to medical negligence claims which need 
to be brought to the attention of legal 
practitioners. Medical negligence claims 
have also recently received a lot of coverage 
in the general media and some specialised 
publications (see, for example, the article 
entitled “Who’ll deliver our babies” (sic) 
published in The Times on 25 November 
2016 and that entitled “Challenging the 
cost of clinical negligence” in SAMJ, volume 
106, No. 2 (February 2016) (page 141) by 
Graham Howarth and Emma Hallinan). The 
gist of many of the published articles is 
the problems particularly facing certain 
branches of the medical profession due to 
increased professional indemnity insurance 
premiums as a result of an increase in 

claims based on medical negligence. 

The Times article reports that the Society 
of Obstetricians and Gynaecologists 
has asked the Health Minister, Aaron 
Motsoaledi, to intervene “in the crisis 
in the profession caused by the high 
cost of medical insurance premiums 
pushed up by massive medical negligence 
lawsuits.” According to that report, the 
Society has put four suggestions to the 
Minister which it believes will save that 
profession. These are:
• Capping of pay-outs;
• Structuring of pay-outs, monthly or 

annually;
• If doctors are found not to have been 

negligent, lawyers must pay the cost of 
the litigation;

• There must be mediation before a claim 
goes to court

The writers of the SAMJ article propose the 
following:

1. Complaints process
• The development of a consistent, 

efficient, aligned and patient-centred 
complaints process that allows for 
local resolution

2. Frequency of claims
• A certificate of merit be introduced
• Further consideration of ways to en-

courage alternate dispute resolution

3. Pre-litigation resolution framework
• The introduction of a pre-litigation 

resolution framework

4. Procedural changes
Procedural change to ensure:
• the exchange of factual witness 

statements
• early exchange of expert notices and 

summaries
•	 mandatory early experts meetings.

5. Limiting damages awards (general 
and special)

• A tariff of general damages is created 
in statute

• A limit on general damages
• A limit on future care costs
• A limit on the claims for loss on future 

earnings.

If implemented the proposals will, no doubt, 
have an effect on the rights of claimants 
to bring medical negligence claims in 
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future. Legal practitioners are advised to 
keep a lookout for any upcoming changes 
especially to the law on contingency fee 
agreements which, the Minister of Health 
has been reported, to have requested the 
Law Reform Commission to look into.

A client who suffers damages as a result of 
the conduct of a medical professional (as 
with any other professional or other party 
causing such damage) is entitled to bring a 
claim for appropriate compensation.

Recent case law

The other developments in this area of 
practice pertain to decisions which were 
handed down in 2016.

We will first look at the Constitutional 
Court judgment handed down on 30 March 
2016 in  Links v MEC for Health, Northern 
Cape [2016] ZACC 10.

The facts of the case, briefly, were as 
follows:

The plaintiff dislocated his thumb on 26 
June 2006 and went to Kimberly Hospital 
where a plaster of Paris was put on his left 
hand and forearm and was asked to return 
10 days later. He returned 4 days later due 
to severe pain and discomfort but was only 
given pain medication and told to come 
back after 5 days. He returned 3 days after 
that as the pain was not dissipating and was, 
on this occasion, admitted. On 5 July 2006 
he was taken to theatre for a fasciotomy 
and his left thumb was amputated. The 
reason for the amputation appears to have 
been complications caused by the plaster 
of Paris being applied too tightly on 26 
June 2006.  The plaintiff’s version was that 
he was never informed of the decision to 
amputate nor the reasons for that decision. 
The plaintiff was operated on again on 
12, 15 and 21 July and was discharged in 
August 2006. 

The plaintiff went to see a firm of attor-
neys in November 2006 who then referred 
him to the Legal Aid Board, which he ap-
proached in December 2006. The Legal 
Aid Board referred the plaintiff to a firm 
of attorneys 3 years later who then sent 
the required notice to the defendant in 
terms of the Institution of Legal Proceed-
ings Against Certain Organs of State Act 
40 of 2002 (‘the Legal Proceedings Act’). 
The plaintiff’s attorneys served summons 
on the defendant on 6 August 2009 which 
was met with two special pleas. The special 
pleas were that the notice failed to comply 
with the Legal Proceedings Act and also 
that the summons was served more than 
3 years after the date of amputation of the 
thumb (5 July 2006).

In response to this the plaintiff delivered an 

application for condonation of his failure 
to comply with the Legal Proceedings Act 
which also dealt with the prescription 
aspect as this would overcome section 
3(4)(b)(i) of the Legal Proceedings Act. 
The defendant opposed the application. 
However, in response to the plaintiff’s 
founding affidavit, the defendant filed 
two affidavits which did not respond to 
the averment made by the plaintiff that he 
did not know the reason or the cause for 
the amputation. The averment made was 
thus never denied and it went to the issue 
of causation. The court a quo quoted the 
following passage from Truter and another 
v Deysel:

“. . . ‘debt due’ means a debt, including a de-
lictual debt, which is owing and payable. A 
debt is due in this sense when the creditor ac-
quires a complete cause of action for the re-
covery of the debt, that is, when the entire set 
of facts which the creditor must prove in or-
der to succeed with his or her claim against 
the debtor is in place or, in other words, 
when everything has happened which would 
entitle the creditor to institute action and to 
pursue his or her claim.”

The court a quo further went on to say that:

“[T]he [applicant’s] cause of action was 
complete and the debt of the [respondent] 
became due and payable as soon as the 
first known harm was sustained by the 
[applicant]. The cause of action arose on 
26 June 2006 when the [applicant] first 
presented himself in hospital for medical 
treatment.”

The court a quo and a full-bench of the 
Northern Cape High Court ruled against 
the plaintiff and he then approached the 
Constitutional Court.

The Constitutional Court ruled in favour of 
the plaintiff. In arriving at its decision, the 
Constitutional Court looked at the meaning 
of section 12(3) of the Prescription Act 68 
of 1969 in conjunction with section 39(2) 
of the Constitution (Act 108 of 1996). It 
must be remembered that the plaintiff 
had averred that he did not know, and was 
not informed by the medical staff at the 
hospital, of the reasons for his condition 
(which was not denied by the defendant). 
Furthermore he was hospitalised from 
5 July 2006 until the end of August 
2006 preventing him from gaining any 
knowledge about his condition, other than 
from the hospital staff.

The Constitutional Court stated that:

“Until there are reasonable grounds for 
suspecting fault so as to cause the plaintiff 
to seek further advice, the claimant cannot 
be said to have knowledge of the facts from 

which the debt arises.”

The Constitutional Court went further to 
say that:

“The respondent [defendant] did not aver 
that the applicant [plaintiff] had knowledge 
of the facts that caused his problem. The 
applicant did aver in the High Court that he 
did not know before the end of August 2006 
the reason for his condition or the cause 
of his condition. This averment related to 
both the issue of negligence and the factual 
element of causation.  In Dr Koning’s and 
Mr Ndlovu’s affidavits the respondent did 
not deny this averment. A firm finding that 
the applicant did not know what caused 
his condition as at 5 August 2006 can, 
therefore, be justifiably made. That was a 
material fact that a litigant wishing to sue 
in a case such as this would need to know. 
This would be the case whether one sued on 
the basis of a delict or a breach of contract. 
On this basis, it cannot be said that the debt 
was due before 5 August 2006.”

The Constitutional Court thus upheld 
the plaintiff’s appeal. The crisp point in 
this decision was that the plaintiff could 
not have gained knowledge in this case, 
as contemplated in section 12(3) of the 
Prescription Act, prior to having known 
the reason for his amputation. In other 
words the knowledge of the reason for 
the amputation was a fact and not a 
legal conclusion. (Section 12 (3) of the 
Prescription Act states that “a debt shall 
not be deemed to be due until the creditor 
has full knowledge of the identity of the 
debtor and of the facts from which the debt 
arises: Provided that a creditor shall be 
deemed to have such knowledge if he could 
have acquired it by exercising reasonable 
care.”)

The second case we wish to highlight is 
that of Mbhele v MEC for Health for the 
Gauteng Province (355/15) [2016] ZASCA 
166 (18 November 2016). In this case the 
court had to consider (i) whether a claim 
for damages for emotional shock had 
been proved in the court a quo, and (ii) 
whether our law recognises a claim for 
constitutional damages for the loss of the 
right to rear a child. The defendant argued 
that the plaintiff’s counsel had abandoned 
the claim for emotional shock.

In answering the second question, the SCA 
noted that:

“The pertinent question in this regard is 
whether South African law recognises a 
claim for damages arising from a right to 
rear a child. In Pinchin & Another NO v 
Santam Insurance Co. Ltd, [this court] said:

‘I hold that a child does have an action to 
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recover damages for pre-natal injuries. This 
view is based on the rule of the Roman law, 
received into our law, that an unborn child, 
if subsequently born alive, is deemed to 
have all the rights of a born child, whenever 
this is to its advantage.’ 

It is clear from this dictum that the right 
is that of a child subsequently born alive. 
Counsel for the appellant was not able to 
persuade us on what conceivable basis, 
a claim based purely on the right to rear 
a child who was not born alive should 
succeed. In order to bolster his case counsel 
sought to refer to foreign jurisprudence, 
inter alia (Stanley v Illionis [1972] USSC 
78; 405 US 645(1972); Santosky v Kramer 
[1982] USSC 63; 455 US 745(1982) but 
was constrained to concede that none of 
those matters dealt with this specific issue 
before this court.” [footnotes omitted]

On the issue as to the first question 
(whether or not the claim for emotional 
shock was abandoned) the Court looked at 
the transcript from the court a quo:

Court: . . . I am saying what cause of action 
is stated in the stated case?

. . .

Counsel: . . . No M ‘Lord, there is a reason 
why that is not stated out . . . the parties 
are in agreement that if the . . . second 
plaintiff [Ms Mbhele] establishes causation 
the defendant [MEC] is liable for the loss of 
the baby, and that is principally a question 
of emotional shock M ‘Lord athough you do 
not see the word . . . emotional shock. 

The debate continued

Counsel: Well it is not defined there clearly 
M’ Lord, but if you go to the stated case, 
you would see that the plaintiff, the second 
plaintiff describes what she has gone 
through.

Court: I have read the stated case. I had 
difficulty to understand the nature of the 
cause of action.

Counsel: The nature of the cause of action 
therefore M ’Lord, there would be emotion 
shock and associated suffering of the 
plaintiff or the second plaintiff

Court: And then as a result of emotional 
shock probably she consulted doctors, she 
lost money, is that the case?

Counsel: The consulting of doctors and the 
loss of the money were never part of the case 
M’ Lord. It ends with the pain, psychological 
and emotional pain of losing a child

Court: And she must be compensated for 
that?

Counsel: That is correct M’ Lord.

Counsel for the respondent did not point us 

to any portion of the record which justified 
the finding by the court that the claim for 
emotional shock was abandoned. It must 
thus be accepted that the court erred in 
making such a finding.

The SCA ruled in favour of the plaintiff 
on the second question and awarded her 
damages in the amount of R100,000. The 
purpose of highlighting this case is also to 
remind attorneys to claim for emotional 
shock where appropriate, when acting for 
plaintiffs in claims arising out of medical 
negligence. In dealing with personal injury 
or medical negligence claims, we have 
often found that this head of damages had 
not been included in the underlying claim.

Many of the risks associated with, and the 
considerations to be applied in, medical 
negligence claims apply to other forms of 
personal injury claims as well.

Practitioners should also have regard 
to the judgment in The MEC for Health 
and Social Development in Gauteng v 
Zulu (1020/2015) [2016] ZASCA 185 (30 
November 2016). This case arose out of an 
action instituted against the Gauteng MEC 
for Health and Social Development (‘the 
MEC’) where damages were claimed on 
behalf of Ms Zulu’s minor child. The basis 
of the claim was that, due to negligence of 
the staff of the Chris Hani Baragwanath 
Hospital during her birth, the minor child 
suffered brain damage. 

For present purposes, we will restrict our 
attention to the following aspects of the 
judgment:  

(i) The SCA in that case reaffirmed the 
‘once and for all’ rule in claiming dam-
ages. In brief, on this point the MEC’s 
contention was that the court develop 
the common law and that the ‘once and 
for all’ rule be modified. Essentially, the 
MEC argued that she should be direct-
ed that instead of paying the monetary 
compensation sought in respect of 
future medical expenses, payment in-
stead be made directly to the person/s 
who will provide services to the minor 
child within 30 days of presentation of 
a written quotation to the accounting 
officer of the department. The court 
ruled against the MEC on this point; 
and

(ii) The MEC sought the amount awarded 
for future loss of earnings be excluded 
from the calculation, determination and 
payment due to the plaintiff’s attorney 
in terms of the contingency fee agree-
ment. The MEC’s argument was that as 
a result of the contingency fee agree-
ment, the amount available for the fu-

ture treatment of the minor child would 
be reduced, which was prejudicial to the 
minor child. The SCA rejected the argu-
ment on this point as well and held that 
“[no] power is granted to the court in 
terms of the [Contingency Fee Act 66 of 
1997] to alter [the] amount which forms 
part of the contingency fee agreement. It 
should not be overlooked that had it not 
been for the contingency fee agreement, 
the respondent [Ms Zulu] would not have 
been able to obtain the judgement on be-
half of [the minor child].” 

Ensuring that the correct parties are cited

All aspects of the matter should be 
investigated in order to ensure that the 
correct defendant is cited. This may, in 
some cases, only be determined after a 
detailed investigation of the merits of a 
medical negligence case particularly where 
a patient has been treated by a number 
of medical professionals for the same (or 
related) complaints.

Where, for example, an action against a 
private healthcare practice is brought, 
practitioners must investigate whether, in 
the circumstances of the claim they are 
dealing with, the defendant will be the 
healthcare professional or the healthcare 
facility- do you institute the action against 
the doctor, the private hospital or both? 
Was the doctor an ‘independent party’ 
and were the nurse/s and other allied 
healthcare professionals employed by the 
hospital? These questions can only be 
answered once a proper investigation into 
the matter is conducted. Be careful not to 
sue the incorrect defendant, only to find 
out later after the claim has prescribed, 
that a different defendant should have 
been cited (or added) in the matter.

Quantification of claims

A proper quantification of your client’s 
claim is imperative. Under-settlement 
may lead to a professional indemnity 
claim being brought against you! Proper 
quantification of the claim will usually 
involve the procurement of medico-legal 
and other expert reports. Practitioners are, 
however, urged to apply caution in this 
regard and to procure only the relevant 
expert reports- there is a fine line in this 
regard and the circumstances in each case 
must be looked at carefully. The following 
judgments should be carefully studied- 
Motswai v RAF 2012 SA (GSJ) (case no 
2010/17220) (the judgments by Satchwell 
J delivered on 7 December 2012 and 2 May 
2013 respectively) and the SCA judgment 
on the matter (Motswai v RAF (766/13) 
[2014] ZASCA 104 (29 August 2014))- the 
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judgments deal with a court’s sanction of 
parties in a matter for the manner in which 
the expert evidence was handled.

All offers of settlement must be put to 
your client and you must obtain proper 
instructions in relation thereto, even if 
your recommendation is that your client 
rejects the offer. Where necessary, use the 

services of an interpreter and remember 
to confirm all instructions in writing! 
Never settle on the basis of your power of 
attorney alone, without obtaining proper 
instructions from your client. You should 
also be wary of a rushed settlement from 
a parent/ guardian/ family member/tout 
that is not in the interests of the injured 

party. Remember that you are the expert, 
and the client thus relies on your expertise 
in respect of all aspects of the matter, 
including the quantum of the settlement 
and that all heads of damages are claimed.

Mavundla Mhlambi
Legal Advisor- AIIF

PRESCRIPTION OF RAF CLAIMS – SOME CONFLICTING DECISIONS

I
n the last 12 months there have been 
interesting developments concerning 
prescription of RAF matters. It is 
well established that in hit-and-run 
collisions, claims against the RAF have 

to be lodged within a period of 2 years and 
summons issued within 3 years or stated 
differently or more accurately, within 5 
years from the date of the collision/loss 
arising – a combined total period of 5 years 
consecutively.
Regulation 2 imposes a definite time period 
irrespective of any legal impediment. More 
often than we would like to see, attorneys, 
however, lose sight of these Regulations 
and fail to lodge within the required period 
of 2 years or issue summons within 5 years. 
In terms of Regulation 2, the claimant’s 
age, mental disability or curatorship has no 
bearing on the period of time within which 
to lodge the claim and issue summons. The 
RAF Act prescribes prescriptive periods 
for identified claims as well as exceptions 
mirroring those of the Prescription Act for 
when prescription is suspended, such as in 
the case of minors.
The RAF Act does not prescribe any 
such periods for unidentified claims 
but, however, ‘delegates’ powers to the 
Minister to determine the relevant period 
by promulgating regulations.
Recently plaintiffs have been challenging 
the constitutionality of these regulations. 
In 2001 the SCA held the regulations 
pertaining to lodgement of unidentified 
claims within 2 years to be unconstitutional 
and in 2004 the SCA held them to be 
constitutional. 
In Moloi and Others v Road Accident Fund 
(413/98) [2000] ZASCA 53; 2001 (3) SA 546 
(SCA); [2000] 4 All SA 576 (A) (29 September 
2000) the court considered the terms under 
the old regulations where a claim was 
instituted against the Multilateral Motor 
Vehicle Accident Fund (the predecessor of 
the RAF) for a minor’s claim that was not 

lodged within the required 2 year period. 
The Court held that Regulation 3(2)(a)(i) was 
ultra vires and relied on sections 13 and 16 
of the Prescription Act in justification of 
that decision. 
In short, the court reasoned that the 
regulations were not Acts of parliament 
and therefore these regulations were not 
to the exclusion of the Prescription Act, 
specifically sections 13 and 16. 
Section 16 deals with any law imposing 
conditions upon the time frames a 
claimant has to recover a debt, read in 
conjunction with the rights afforded to 
those ‘under legal impediments’ such as 
minors, mentally insane and those under 
curatorship.
In the Moloi case it was argued by the 
respondents that no unconditional debt 
arose and therefore prescription never ran 
at all. The court rejected this contention 
nevertheless on the basis that the condition 
was not a proper suspensive condition 
and secondly as stated above, the Minister 
did not have the power to impose such a 
condition.

In another decision (Geldenhuys & 
Joubert v Van Wyk and Another; Van 
Wyk v Geldenhuys & Joubert and Another 
(471/2003, 472/2003) [2004] ZASCA 121; 
[2005] 2 All SA 460 (SCA) (30 November 
2004)) the Court held that there is no debt 
as a debt only exists if a plaintiff would 
have had a common law debt and the 
regulation is a suspensive condition and 
not a prescriptive period of an existing 
right.  The Geldenhuys judgment finds the 
regulation to be a ‘precondition’ for the right 
to come into existence, whereas the Moloi 
case held it to be a prescriptive period of 
a right already bestowed. On the reasoning 
in the Geldenhuys case, Regulation 2 (3) did 
not therefore introduce an invasion of any 
existing right which a claimant or minor 
may have been constitutionally entitled to.
It is important to note that the court in the 

Geldenhuys decision did not overrule that 
in the Moloi case and only remarked that 
the judges were doubtful as to whether the 
court had arrived at the correct outcome. 
Moloi dealt with MMF regulations under 
the 1989 Act whereas Geldenhuys dealt 
with the regulations under the 1996 Act. 
The wording of the regulations remain 
the same in both and even so in the 2008 
amendments. 

On the application of strictest principles of 
stare decisis then the Geldenhuys decision 
should be followed.

The matters following hereunder relate to 
the developments alluded to earlier:-

In Combrink and Another v Road 
Accident Fund and Another (31303/2008; 
31306/2008) [2015] ZAGPPHC 760 (5 
November 2015), the Pretoria High Court 
held Regulation 2(4) – that is after lodgement 
a plaintiff has to issue and serve summons 
within 5 years – to be unconstitutional. It 
deleted the offending provisions – that 
is, ‘irrespective of any legal disability to 
which the third party concerned may be 
subject and notwithstanding anything to 
the contrary in law’.

In Combrink, the plaintiff was a minor. 
The claim arose out of an accident where 
an unidentified motor vehicle was involved 
and was lodged within 2 years. However the 
plaintiff failed to issue summons within 
the combined period of 5 years. The court 
held the Regulation to be unconstitutional 
and stated that the plaintiff was permitted 
to issue summons three (3) years after 
attaining the age of majority.

For present purposes, the main points 
from the Combrink case are that:

• the RAF accepted that the legal disabil-
ity provision was constitutionally un-
tenable; and

• the court held the Regulations are Acts 
by Parliament.

Section 16 of the Prescription Act regulates 
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prescription debts in general, “save 
insofar as they are inconsistent with 
the provisions of any Act of Parliament 
which prescribes a specified period 
within which a claim is to be made or 
an action is to be instituted in respect 
of a debt or imposes conditions on the 
institution of an action for the recovery 
of a debt.”

It can thus be noted that:

• the Prescription Act affords a more 
generous time period to minors;

• the effect of sections 13(1) (a) and (i) of 
the Prescription Act on ‘debts’ that fall 
within its purview is thus that the pre-
scriptive period, insofar as minors and 
legally disabled persons are concerned, 
will be completed one year after the 
impediment ceases to exist (that is, in 
the case of a minor, the attainment of 
the age of majority)

• the approach that a minor, in partic-
ular, could have his or her claim pre-
scribe before becoming an adult ap-
peared to be entirely at odds with long 
entrenched principles of our law; and

• the Regulation would read as follows if 
the  reading as ordered by the Pretoria 
High Court is accepted: “Subject to Sec-
tions 13(1) (a) and (i) of the Prescription 
Act 68 of 1969, the liability of the Fund 
in respect of any claim sent or delivered 
to it as provided for in sub-regulation (3) 
shall be extinguished upon expiry of a 
period of five years from the date upon 
which the claim arose, unless a sum-
mons to commence legal proceedings 
has been properly served on the Fund 
before the expiry of the said period.”

Most concerning, with respect, was that 
the Combrink judgment was marked 
unreportable and not of interest to other 
Judges. Many attorneys are thus still 
unaware of this judgment.
It was, respectfully, disappointing, in my 
view, that the court in Combrink, did not 
express any an opinion on the validity of 
lodging the claim within 2 years.
It is not evident from the judgment whether 
the court’s ruling should be interpreted 
to mean that it agreed with the view 
expressed in Geldenhuys, that following 
lodgement, a ‘debt’ arose and therefore 
a right to which Regulation 2(4) provided 
unconstitutional discrimination or whether 
it implies that it views any discrimination 
against minors or those suffering from a 
legal impediment to be inimical to justice. 
It appears though that the court indirectly 
agreed with the reasoning in Geldenhuys: 
yet at the same time importing and 
employing the reasoning followed in Moloi 
(to some extent) to find the Regulation 
unconstitutional. 

In Booysen and Others v Minister of Home 
Affairs and Another 2001 (4) SA 485 (CC) 
the Constitutional Court held that the 
constitutional invalidity of a Regulation 
falls outside of the ambit of an “order of 
constitutional validity”. Therefore the 
Constitutional Court does not have to 
confirm the Combrink ruling. 
Presently then in terms of the Combrink 
decision, under the old Regulations which 
are identical to Regulation 2(2) of the new 
Act, the legal position does not require 
those suffering from legal impediments, as 
defined by Section 16 the Prescription Act, 
to issue summons within the combined 
total period of 5 years and the period of 
3 years only commences to run from the 
date upon which (for example) the minor 
attains majority. 
Following this ruling, the Regulation is 
now subject to the Prescription Act and 
therefore the period applicable should 
technically be majority plus 1 year and not 
plus 3. The court stated that subjecting the 
plaintiff to the attainment of majority plus 
1 year would be an undesirable approach 
in that it was not in accordance with the 
existing prescription scheme set out in 
section 23 of the Road Accident Fund Act 
and would not be in accordance with the 
basic principle applicable to third party 
legislation. The widest possible protection 
ought to be given to a claimant. 
Side Note: One should also bear in mind 
that the age of majority changed from 21 
to 18 in 2007. For accidents prior to 1 July 
2007, minors only attain majority at 21.
The Western Cape High Court in Jethro N.O 
v Road Accident Fund (10534/2006) [2015] 
ZAWCHC 101 (29 July 2015) dealt with a 
similar issue where the material difference 
was the Plaintiff being in a vegetative state. 
The Court held: “the patient remains in a 
permanent vegetative state, she therefore 
similarly enjoys the protection afforded 
by Moloi v RAF 2001 SCA and completion 
of statutory prescriptive period remains 
delayed.” This matter dealt with the 
lodgement period of 2 years in unidentified 
vehicle accidents. The Court took 
cognisance of the Geldenhuys decision and, 
however, utilised a ‘loop hole’ as such by 
electing to following Moloi as Geldenhuys 
dealt with Regulations issued under 1996 
and whereas Jethro was concerned with 
Regulations under 1989 Act.
The main points from the Jethro case are:

• a technical approach to the stare decisis 
doctrine;

• the Court said: In Moloi  the Supreme 
Court of Appeal considered Regulation 
3(2)(a) in light of sections 13 and 16 
of the Prescription Act. It held at para-
graphs [14] to [17] that the regulation 

was invalid as being contrary to section 
16 of that Act. 

• although the court dealt specifically 
with the position of a claimant who had 
been a minor at the date of a collision, 
the ratio applies equally to the patient, 
being a person ‘under curatorship or 
… prevented by superior force … from 
interrupting the running of prescrip-
tion ….’ as envisaged by s 13(1)(a) of 
the Prescription Act and she is thus in 
the same position as a minor. Given the 
assumption that, for purposes of these 
proceedings, the patient remains in a 
permanent vegetative state, she there-
fore similarly enjoys the protection af-
forded by Moloi and completion of the 
statutory prescriptive period remains 
delayed.

• Although the Supreme Court of Ap-
peal held in Geldenhuys that the cor-
responding provisions in the Road 
Accident Fund Act 56 of 1996 and its 
Regulations were valid, and expressed 
doubt as to the correctness of the de-
cision in Moloi, it did not overrule that 
decision and this court is accordingly 
bound thereby.

• Jethro related to the Multilateral Mo-
tor Vehicle Accidents Fund Act 93 of 
1989 and not the legislation which 
applied in Geldenhuys. It is based on 
this ‘loophole’ that the Court decided 
that because Geldenhuys ruled on the 
Regulations from Act 56 of 1996 they 
were not bound thereby. Moloi ruled on 
Act 93 of 1989 and Geldenhuys did not 
overtly set aside that ruling.

A clever sidestep by our judicial system 
to avoid having to deal with the real issue 
at hand. And why should they? If the SCA 
refuses to deal with it then how can we 
expect the High Courts to do so?
Fortunately for claimants and the 
profession alike, several matters are 
now pending before various High Courts 
to strike out the provisions relating to 
Regulation 2 (of the new Act) in so far as 
they fail to afford those suffering from a 
recognisable legal impediment as defined 
by section 13 of the Prescription Act a 
stay in the running of Prescription. It 
would however be preferable for these 
matters to be finally adjudicated upon by 
the Constitutional Court and to provide 
those suffering from legally recognisable 
impediments identical protection against 
prescription and to restore legal certainty 
in light of the cases discussed above.
Developments in the various relevant cases 
will be monitored.

Jonathan Kaiser
Legal Advisor - AIIF
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A 
high number of prescription 
related claims (RAF claims and 
litigation in general) continue 
being notified to the AIIF.

In recent months, a number of judgements 
have been handed down by the Supreme 
Court of Appeal dealing with the issue of 
prescription. These judgements include:

Fluxmans v Levenson (523/2015) [2016] 
ZASCA 183 (29 November 2016)- The 
respondent had entered into a contingency 
fee agreement with the appellant on 1 
February 2006 in relation to his claim 
against the RAF. The claim was finalised 
in May 2008 and the appellant issued him 
with a statement of account on 20 August 
2008 pursuant to the contingency fee 
agreement. The contingency fee agreement 
did not comply with the Contingency 
Fees Act. More than five years later (and 
after the Constitutional Court judgment 
in the De La Guerre v Ronald Bobroff & 
Partners matter) the respondent brought 
an application seeking to set aside the 
contingency fee agreement and claimed 
reimbursement of the monies he had 
been debited. The appellant opposed the 
application and raised prescription.  The 
SCA found that prescription begins to run 
as soon as the creditor acquires knowledge 
of the minimum facts necessary to institute 

action- in casu, knowledge that the relevant 
agreement did not comply with the 
peremptory provisions of the Contingency 
Fees Act was not found to be a fact needed 
to complete a cause of action.  The court 
thus ruled in favour of the appellant.

Deez Realtors v SA Securitisation Programme 
(175/2016) [2016] ZASCA 194 (2 December 
2016)- In this matter the plaintiff instituted 
action against the defendant arising out of 
a breach of contract. The contract afforded 
the plaintiff two alternate remedies in the 
event of a breach. The plaintiffs instituted 
action against the defendants seeking to 
enforce one of the available remedies. After 
the defendants had pleaded, the plaintiffs 
sought to amend their particulars of claim 
to include the second available remedy. 
The defendants then raised a special plea 
of prescription in respect of the proposed 
amendment. The court considered the 
meaning of the word ‘debt’, and referred 
to the judgment of the Constitutional 

Court in Makate v Vodacom Ltd [2016] 
ZACC 13: 2016 (4) SA 121 (CC) where, 
with reference to the New Shorter Oxford 
English Dictionary, the following mean of 
‘debt’ was elaborated upon:

‘1. Something owed or due: something 
(money, goods or service) which one person 
is under an obligation to pay or render to 
another. 2. A liability or obligation to pay 
or render something; the condition of being 
so obligated.’

The SCA found that the amendment 
sought by the plaintiffs did not affect the 
essential meaning of the debt and that 
the word ‘debt’ is of wider import than 
‘cause of action’. The court referred to its 
judgment in CGU Insurance Ltd v Rumdel 
Construction (Pty) Ltd 2004 (2) SA 622 (SCA) 
where it was stated that ‘the debt is not the 
set of material facts’ required to sustain 
the cause of action, but rather ‘that which 
is begotten by the set of material facts.’ 

RECENT JUDGMENTS DEALING 
WITH PRESCRIPTION

THE LEGAL PRACTICE ACT

I
n this edition of the Bulletin we 
continue with our series of articles 
aimed at creating awareness in the 
profession around the Legal Practice 

Act. By the time this edition of the Bulletin 
is published, it will be one year before the 
Legal Practice Act 28 of 2014 is expected 
to come into full effect on 1 February 
2018. The preparatory work by the various 
stakeholders is ongoing in anticipation of 
Chapter 2 of the Legal Practice Act coming 
into effect (see section 120 for the schedule 
in terms of which the various provisions of 
the Act will come into effect).

The National Forum (‘the National Forum’) 
on the Legal Profession is created in terms 
of section 96 of the Act. (Section 96 is part 
of Chapter 10 which came into operation on 
1 February 2015). Chapter 10 deals with the 
transition provisions between the current 
legislation and the full implementation of 

the Act. The terms of reference (section 
97) of the National Forum include the 
preparation and publication of a code of 
conduct for legal practitioners, candidate 
legal practitioners and juristic entities 
(section 97(1)(b) within 24 months after the 
commencement of Chapter 10- that is, by 1 
February 2017.

The National Forum adopted a code of 
conduct on 26 November 2016. The code 
of conduct can be accessed via the website 
of the Law Society of South Africa (www.
lssa.org.za). The code is wide-ranging and 
includes provisions relating to:

• Conduct of attorneys
• Approaches and publicity
• Specialisation and expertise
• Sharing of fees
• Sharing of offices
• Payment of commission

• Naming of partners and practice
• Replying to communications
• Naming in deed of alienation
• Specific provisions relating to conduct 

of attorneys
• Misconduct
• Conduct of advocates contemplated in 

section 34(2)(a)(i) of the Act (i.e. advo-
cates practising with Fidelity Fund cer-
tificates)

• The norm of the reasonable fee
• General work
• Trust account advocates as prosecutors 

for the State
• Acting judicial appointments
• Interviewing of witnesses of the oppos-

ing party in civil proceedings
• Interviewing of prosecution witnesses 

by defence lawyer practitioner
• Conduct of legal practitioners not in 

private practice

Practitioners are urged to study the rules of 
conduct carefully as well as the provisions 
of the Legal Practice Act in general.


